
300 Tice Boulevard 

Suite 101 

Woodcliff Lake, NJ 07677 

Main: 877 627 3772 

VIA UPS 

May 22, 2025 

 

Katlyn Bettmann 

Town of Orangetown Zoning Board of Appeals 

26 Orangeburg Road 

Orangeburg, NY 10962 

 

25 Whittier Road – 3 Lot Subdivision (ZBA #24-62) 

Town of Orangetown, Rockland County, NY 

Project No. 24001458A 

Dear Ms. Bettmann, 

We are pleased to submit the enclosed letter from the applicant’s attorney, which clarifies the 

property’s access rights to Whittier Road. We have also amended the Plot Plan to address some 

comments the Board had at the meeting held on December 4, 2024. Please find enclosed two (2) 

copies of this Plot Plan prepared by our office, last revised May 21, 2025, for review.  

We believe the Board now has sufficient information to grant the variances previously requested. At 

this time, we kindly request to be placed on the next available ZBA meeting agenda.  

Should you have any further questions, please do not hesitate to contact our office. 

Sincerely, 

Colliers Engineering & Design, Architecture, Landscape Architecture, Surveying, CT P.C. 

 

 

Jesse Cokeley, PE 

Geographic Discipline Leader 
 

R:\Projects\2024\24001458A\Correspondence\OUT\250522_JBC_OrangetownZB_Cover Letter.docx 



Paul Savad (1941-2020)
Joseph A. Churgin

Of Counsel
Susan Cooper
Donna Sobel

SAVAD CHURGIN
ATTORNEYS AT LAW

55 OLD TURNPIKE ROAD - SUITE 209
(Rt. 59 & THRUWAY EXIT 14)
NANUET, NEW YORK 10954

(845) 624-3820
Fax: (845) 624-3821

May 1, 2025

Denise A. Sullivan, Deputy Town Attorney
Town of Orangetown
26 Orangeburg Road
Orangeburg, New York 10962

By Email dsullivan@orangetown.com and UPS Courier

RE: 25 Whittier Road, Blauvelt, New York - SBL 65. 18-13 (the "Property")
Bedrock Whittier LLC (the "Applicant")

Dear Ms. Sullivan:

As you are aware, we represent Applicant Bedrock Whittier LLC, the owner of
the above property since July 2024.

We provide this letter and enclosures in an effort to obtain a Town Law §280-a
Variance relating to the proposed subdivision of the Property.

The Deed into the Applicant (Exhibit "A") was from Steven Finn, Grantor.

Finn took title by deed dated October 11, 1993 from Barlette L. Thomas,
Edward C. Leber, Jr., and Chelsey Leber (Exhibit "B").

The deed to the Applicant and the deed to Finn include all right, title and
interest, if any, of the seller to any "streets and roads abutting" the Property.

Edward C. Leber and Bartlett R. Leber took title in 1950 pursuant to a deed
dated June 13, 1950 from Robert E. Leber (Exhibit "C").



Robert E. Leber is the original owner and subdivider of all lands surrounding
Whittier Road. The deed out from Robert C. Leber states his address as "Leber

Road (no street number)".

It is believed that the Leber Family lived at 25 Whittier Road, which home was
built in 1916, prior to other home construction on Whittier Road. The
occupants of the home go to and from the home via a circular driveway that
exits onto Whittier Road from both ends. The circular driveway is still there
today (See Exhibit "E").

The Applicant seeks to subdivide the 3.30 acre lot into three viable subdivision
lots (Exhibit "D").

Also enclosed are the following:

Two current photographs of 25 Whittier Road (Exhibit "E");

Google printout (Exhibit "F");

Filed Map from 1934 (Exhibit "G");

Filed Map from 1938 (Exhibit "H");

Decision of the Hon. Mark C. Dillon, JSC dated June 15, 2000 in an
action under Index No. 2647/00 (Exhibit "I"); and

Decision of the Hon. Mark C. Dillon, JSC dated July 11, 2000 in an
action under Index No. 3157/00 (Exhibit "J").

For the reasons set forth in Judge Dillon's two Decisions, the Applicant is
entitled to a Town Law §280-a Variance.

In the June 15, 2000 Decision, the Court held that "Plaintiffs are the owners of
Lot 13, abutting the westerly side ofWhittier Road, as evidence by a Bargain
and Sale deed dated October 11, 1993. Documents establish certain rights of
the Finns over the westerly half ofWhittier Road". The Applicant herein is the
current owner of Lot 13. That case, which related to the other side ofWhittier
Road stands for the proposition that the owner of the property on the other
side of Whittier Road has a right to use Whitter Road to access his property.
"Similarly today, KDJ will obviously need to utilize Whittier Road to enter upon
and leave its premises".



The predecessors in title to the Applicant all utilized Whittier Road to access
the Property going back to Robert Leber pre-1950. How can it be argued that
the Applicant does not have the same right.

Finally, the July Decision is important because it held that KDJ (on the other
side of Whittier Road) was properly granted a Town Law §280-a Variance. This
establishes that Whittier Road qualified under the statute.

Please call me to discuss.

Very truly yours,

^-^^^-^"'r.-- ^^^
<•? "y^-^—••-^^-Sk- —

JOSEPH A. CHURGIN
JAC/mc
encs.

ec: Bedrock Whittier LLC
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Received From :
TS AGENCY LLC
21 ROBERT PITT DRIVE
SUITE 206
MONSEY, NY 10952

First GRANTOR

Donna G. Silberman, County Clerk
1 South Main St,, Ste. 100
New City, NY 10956
(845) 638-5070

Rockland County Clerk Recording Cover Sheet

•;

Return To :
TS AGENCY LLC
21 ROBERT PITT DRIVE
SUITE 206
^40NSEY, NY 10952

Method Returned : ERECORDING

IFINN, STEVEN

First GRANTEE

BEDROCK WHITTIER LLC

Index Type : Land Records

Instr Number: 2024-00020496
Book: Page:

Type of Instrument; Deed
Type of Transaction ; Deed
Recording Fee:

Recording Pages :

$206,00

6
The Property affected by this instrument is situated in Orangetown, in the
County of Rockland, New York

Real Estate Transfer Tax

RETT # :

Deed Amount;

RETT Amount:

Total Fees ;

7042

$950,000.00

$3,800.00

$4,006.00

State of New York

County of Rockland

I hereby certify that the within and foregoing was
recorded in the Clerk's office for Rockland County,
New York

On (Recorded Date): 07/23/2024

At (Recorded Time). 1.16:36 PM

Donna G. Silberman
County Clerk

X,,>;N

This sheet constitutes the Clerks endorsement required by Section 319 of Real Property Law of the State of New York

Entered By: NYROCKLANDUSER26 Printed On : 07/23/2024 At: 1 :16:38PM
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BARGAIN AND SALE DEED WITH COVENANT AGAINST GRANTOR
(INDIVIDUAL)

STATUTORY FORM C

THIS IS A LEGALLY BINDING INSTRUMENT. IF NOT FULLY UNDERSTOOD, WE
RECOMMEND ALL PARTIES TO THE INSTRUMENT CONSULT AN ATTORNEY
BEFORE SIGNING.

THIS INDENTURE, made the _[! day of-&»®, Two Thousand and Twenty Four

Behveen:

STEVEN FINN, as surviving spouse of Dawn Nostrand Finn who died a resident ofRockland
County on October 12, 2011

25WhittierRoad
Blauvelt,NY10913

party of the first part, and

party of the second part:

BEDROCK WHITTIER LLC,
441 Route 306, Suite 6

Monsey,NY 10952

WITNESSETH, that the party of the first part, in consideration of Ten and 00/100
($10.00) dollars, lawful money of the United States, paid by the party of the second part, does
hereby grant and release unto the party of the second part, his heirs and assigns forever,

ALL that certain plot, piece or parcel of land, with the buildings and unprovements thereon
erected, situate, lymg and being in the Town of Orangetown, County ofRockland and State of
New York;

Said premises described herein being and intended to be the premises described and conveyed to
Steven Finn by deed dated 10/11/1993 and recorded 10/27/1993 in the Rockland County Clerk's
Office in Liber 657 Page 1339, made by Barlett L Thomas, Edward C Leber, Jr. and Chesley
Leber.

ALSO DESCRIBED ON SCHEDULE "A" ANNEXED HERETO

TOGETHER with all right, title and interest, if any, of the party of the first part of, in and to any
streets and roads abutting the above-described premises to the center lines thereof;
TOGETHER with the appurtenances and all the estate and rights of the party of the first part in
and to said premises.
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' 1

TO HAVE AND TO HOLD the premises herein granted unto the party of the second part, his
heirs and assigns forever. And the party of the first part covenants that he has not done or
suffered anything whereby the said premises have been encumbered in any way whatever, except
as aforesaid.

AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that
the party of the first part will receive the consideration for this conveyance and will hold the
right to receive such consideration as a tmst fund to be applied first for the purpose of paying the
cost of the improvement and will apply the same first to the payment of the cost of the
improvement before using any part of the total of the same for any other purpose.
The word "party" shall be construed as if it read "parties" whenever the sense of this indenture so
requires.

IN WITNESS WHEREOF, the party of the first part has hereunto set his hand and seal
the day and year first above written.

In presence of: s?

BY:

Q
&
/

;•

/

STEV N F
/
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STATE OF FLORIDA

COUNTY OF t>^^£

)
) ss.:
)

On the }ct day ofJime in the year 2024, before me, the undersigned, a Notary Public in and
for said State personally appeared STEVEN FINN personally known to me or proved to me on
the basis of satisfactory evidence to be the individual(s) whose name (s) is (are) subscribed to the
within instrument and acknowledged to me that he/she/they executed the same inn his/her/their
capacity(ies), and that by his/her/their signature(s) on the instnmient, the individuals(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

^F^\\^o^3
Ctfc^.'-sfiyft e^i'ieS ^(y^ 3-< ^^
Uyfan pa«^ AodrKJaa'z.
Notary Public State of Florida

BARGAIN & SALE DEED

y.

NOTJ PUBLIC

STEVEN FINN, as surviving spouse of
Dawn Nostrand Finn who died a resident

ofRockland County on October 12,2011

TO

BEDROCK WHITTIER LLC

STREET ADDRESS: 25 WhittierRoad
Blawelt,NY109I3

SECTION 65.18
BLOCK 1
LOT 13
Town ofOrangetown County ofRockland

ISAAC SCHEINER, Esq
441 Route 306

Mousey, NY 10952
(845)364-0700
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Old Republic Title Insurance Company

Title Number: TSL-15284-RK
Page 1

SCHEDULE A DESCRIPTION

i ;

ALL that certain plot piece or parcel of land, situate, lying and being in the Town of
Orangetown, County of Rockland, State of New York, bounded and described as follows:

BEGINNING at the corner formed by the intersection of the westerly side of Whittier Road
with the northerly side of Bradley Hill Road;

RUNNING THENCE southwesterly along the northwesterly side of Bradley Hill Road along
a curve to the left having a radius of 300.50 feet, a distance of 266.17 feet to a point of
tangency and South 46 degrees 01' 30" West 126.43 feet to a point of curve;

THENCE along a curve to the right having a radius of 21.71 feet, a distance of 51.85 feet
to a point of tangency on the easterly side of New York State Route No. 303 (State
Highway No. 1898);

THENCE along the easterly side of New York State Route No. 303 North 02 degrees 53'
32" East 498.71 feet to the southerly line of land now or formerly of Landgren;

THENCE along the southerly line of land now or formerly of Landgren and along the
southerly line of land now or formerly of Lamhut South 83 degrees 13' 30" East 386.20 feet
to the westerly side of Whittier Road;

THNCE along thewesterly side of Whittier Road South 06 degrees 46' 30" West 300 feet
to the point and place of BEGINNING.

FOR CONVEYANCE ONLY:

ALL that certain plot, piece, or parcel of land, in the State of New York, County of
Rockland, Town of Orangetown, which is unimproved with structures, consisting of and
known as the easterly one-half of the Whittier Road, twenty-feet wide running along the
entire westerly boundary of the property conveyed to the party of the first part pursuant to a
certain deed dated October 30, 1981, and recorded in the Office of the Rockland County
Clerk on November 18, 1981, in Liber 1065 of Deeds, Page 928, reserving to the party of
the first part, the right of way, if any, over and upon the strip of land known as Whittier
Road, as described in said deed.

FOR INFORMATIONAL PURPOSES ONLY:

Said premises is known as 25 Whittier Road, Blauvelt, NY 10913. Section 65.18 Block 1
Lot 13, Rockland County

•^

1
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FOR COUNTY USE ONLY

d.SWISCode |

C2. Date Deed Recorded |

C3. Book |202,4 , ^

392489
I 1 I

INSTRUCTIONS(RP-5217-PDF-INS): www.orps.state.ny.us
New York State Department of

I I / ( Taxation and Finance
7/23/2024

Month Day Year
J

J. JC4. Pago ?0496 , , , |

Office of Real Property Tax Services

RP- 5217-PDF
Real Property Transfer Report (8/10)

PROPERFC INFORMATION

1. Property
Location

2. Buyer
Name

25 Whittier Road
• STREET NAME

Orangetown
• CITY OR TOWN

Bedrock Whitter LLC

VILLAGE

10313
'ZIP CODE

• LAST NAMETCOMPANY

3. Tax
Billing
Address

LAST NAME/COMPANV

Indicate where future Tax Bills are to be sent
if other than buyer address(al bottom of form) LAST NAME/COMPANY FIRST NAME

STREET NUMBER AND NAME

4. Indicate the number of Assessment

Roll parcels transferred on the deed

5. Dead
Property
SIZB

cirrosTOWN STATE

1

• FRONT FEET
x

« of Parcels

OR

OR

3.30

Part of a Parcel (only " part °f a par':el) checl< 's they al'I'ly:
4A. Planning Board with Subdivision Authority Exists

48, Subdivision Approval was Required for Transfer

4C. Parcel Approved for Subdivision with Map Provided

Finn
6. Seller

Name

Steven
•LASTNAMEfCOMPANY FIRST NAME

LAST NAMETCOMPANY FIRST NAME

•7. Select the description which most accurately d&scribes the
use of the property at the time of sale:

A. One Family Residential

Check the boxes below as they apply:
8. Ownership Type is Condominium

9. New Construction on a Vacant Land

ZIP CODE

D
D
D

D
D

10A. Property Located within an Agricultural Dlslrid [~]
10B. Buyer received a disclosure notice indrcating that the property is in an

Agricuitura) District

I SALE INFORMATIOI'r

11. Sale Contract Date 09/06/2023

•12.DateofSalen-ransfer 0"~7/O //3ff3. ^

950,000 .00•13. Full Sale Price

(Full Sate Price is the total amount paid for the property including personal property.
This payment may be In the form of cash, other property or goods, or the assumption of
mortgages or other obligations.) Please round to the neanest whole dollar amount.

15. Check one or more of these conditions as applicable to transfer:
A. Sale Between Relatives or Former Relatives
8. Saie between Related Companies or Partners in Business.
C. One of the Buyers is also a Seller
D. Buyer or Seller is Government Agency or Lending Institution
E. Deed Type not Warranty or Bargain and Sale (Specify Below)
F. Sale of Fractional or Less than Fee Interest (Specify Selow)
G. Significant Change in Property Between Taxable Status and Sale Dates
H. Sale of Business is Induded in Sale Price
I. Other Unusual Factors Affecting Sale Price (Specify Betow)

IS! J. None

Gomment(s) on Condttlon;

14. Indicate the value of p&rsonat
property fncEuded En the sale .00

ASStSSMENT INFORMATION - Data Should reflect the latest Final Assessment Roll and Tax Bill

16. Year of Assessment Roll from which Information takenfrir) 24

*18. Property Class

•17. Total Assessed Value 270.000

210 •19. School District Name South Orangetown
•20. Tax Map ldentinsr(s)fRoII IdenUBerfs) (If more than tour, attach sheet with additional Identlfler(s))

65.18-1-13

I CERTIFICATION |
I Certify that all^f the items of Informationenterod on this form are true and correct [to the bast of my knowledge and b&lfef) and I understand that the making of any w^^^
false statemen^of material fact hergjH-gIjbf^st me to thejprovisfons of the penal law relative to the making and filing of false instruments.

BUYER CONTACT INFORMATION
(Enter information for ths buyer. Note: Ifbuyerfs LLC.sodely; assou'alion,-corporation, ]ointstoc)(-companyr estate &r -
entity that is not an individual agent or fiduciary, than a name and contact information of an IndlviduaVresponsiblB
party who can answar questions reggfding the transfer must be antered. Type or print clearly.)u^k/\

SELLEBfilGNATURE

6^7_

BUYER SIGNATURE

;fca -7-/-ZV
BUYER SLSblATCT?E

L'S I » ^

\

it;;

Scheiner Isaac

•LBSTNAM6

§ys~
FIRST NAME

3 £•'<'-0-700
-APEACOOe "TELEPHONE NUMBER (Ex: 39SS393)

441
* STREET NUMBER

Monsey

Route 306 (SUl-te (°
• STREET NAME

NY 10952
•QTf OR TOWN

Scheiner

•STATE •ZIP CODE

BUYER'S ATTORNgX

Isaac

LAST NAME

(845)
AREA CODE

364-0700
TELEPHONE NUMBER (Ex; 9999399)
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Rockland County.Jew YorkENVELOPK ""''"Edward G'orman'
RECORDIKG PAGE

Transaction Number; 931116110811

Type of Instrument; DEED
Received Fro. ^^Ly^^

HEW CIH W 10956-

Recording Charge: 59.00
** EXAMINED AND CHARGED AS FOLLOWS ; ** •

** TRANSFER TAX **
920.00

RS#;
00185^

Town;

** HTG/DEED AMOUNT **
230,000.00

Hortgage^:
Received Tax on Above Mortgage

Basic; .00
Special Addl; .00
Additional; .00

Mortgage Tax Total; .00
979.00Total Recording Fees;

** THIS PASE IS PART OF THE INSTRUMENT **

I. HEREBY_CERTIFY_THAT W UITHIH.ANO.FOREGO.INQ WAS RECORDED IN THECLERK'S OFFICE FOR RockTand County, New Yorfc
IN (Book/Page); y^ i , (; ^ •71'dbF. 13 ^ S
ON (Recorded Date); 11/16/93
AT (Time); 10;23 Terminal ID; 136

®
;?^.^:-"

'***h«-tA.i^l,i.;i^._^^

.^2^"^.<^...^vl'>^'^ ..-
i.')'V\::;)' "•".;-\''

I

I

•'";""l°^uuiwmP'<^".»'."d*vn).p(>iyiha,.n^n;3;'loli»>p.^^T~fnrni
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Cl13.o(
PF39 (I t/li| SfKi^fifH.V.O.T.U. ^ofm «W2 U<fg<in <n(t S<(» D«d. »lin Gon«n4*it <g)|(n);tj»<flt0f'l AOl.lnAtirfulfOf Ci)(p<lf««]n (Si(fgt< 6n«tJ
CONSUtTYOUB tAWYCfiaEFOffE SIONINO THIS INSTRUMENT—THIS INSfflUMENrsHOUtO BE USEOer UtWl'US ONiy.

Thlt Indanturt, made tho // ?^1 day of October nlnoleen hundred and nineuy-thrcc

Bctwaen Bartlctt L. Thomas, Eduaril C. Lebcr, Jr. and Cticslcy I.cbcr, residing at
17 Gushing Road, Hcllsley, Mass. 02181, 6101 Providence Country Club, Drive,
Charlotte, N.C. 28277 and 'i67 Grecnbush Road North, Blauvelt, N.V. 10313
respectively

parties
X|pxi<)ii6t Ihe first part. and Stcvcn t'lnn unil Dawn Noiil.rand t'lnii, residing nt
1U Depot Place, South ityock, H. Y. 10960

party of tho second pa/t,

WitnBMBth, ihot the party of the- firsl port, in considureiioo of Tun Do]lofs and olhcr vdfuabfo consldoroiion paid by
iho party of tho second p0ft,doush0fubyoronl and Tcteasi; unto the po/ly of Ihc second port, (ho heirs or successors
and assigns of Iho party of the second port (oryvur,

All that coflaln ptot, piece of parcul of land, with the bititdiiigs ljnd improvcincnts thereon ercctpd. situate, lyino ond
being in Iho Oratanln Nelehborhuud, Toun o£ Oeangetowii, County o£ i<oekl.ind anil

State of New York, more piirclculorly dcacribed in the nctachcd Sclrotlulu A.

ToBithirwilh nil lifllil, lillo and Iniercst, i( onv, ol Ihn parly ol thu Ihs! pan ill and lo oiiystiools and roads abutlini)
the cboye datciibod piomiacs lo Iho canler linos Ihereol; TogBllrr with iha «ppu«cnanccs and all tho eslato and
righla ollho paily of Iho (iril part In and [osuidpfcmiscs; To H*v«AndTo Hold ih'optcmlscs herein Dtanioduntotiia
party ol Ihc incond pan, iho huiis or successors and assigiis of ihe party of iha second part laiws^
And llio piny ol tli« llrii pan covcnonis ihai iho paly ol iho lirsi part has nnl done or su»o>cd tnything whoicbfllio
taid pfcmlssl hay« bo»n cncunibercdin nnywaywhBlcvur, Cxccplas nlorosaid.
And Iho pally ol Ihc lllsl part, in cumpliancn with Sncllon 13 or thc'Ucn law, cwcmt

Iru ilia contldorallofi for Ihis convoyancu and will lioid (hu liglil to tcctwc such <onsid»tnlio'n-nsa t[us-l fund
to U° oppllnd lu»l (or DID puiposc of payino Ihc coil ol Die improvainml and will apply ihcsamc first io Iho payment
o tlr co»l of Iha Improyiinicnl beloic using any pail of tlio lolal ol llwsnmctoianyolhci purpose.
Tho woid "P«rty" shall bn conaliuccl as if it rond "pnnics" whcnovorllioscnacol Ihis Indenlut'ooioqiilfiis,
In Wilnir Wh»r«o(, (lio parly of iho (irs( |)IKI has duly uxecuicd this deed Ihoday and year llrsiattovuwillian.
INPHESihCEOf;

UA'-Q
Dnrtlctt L, Thomas

Q^L^^i
"EdiSard C. l.obut, Jr.

^^-^^-
i}( 5?fA61:JL^9

!

fi
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STATE OF NEW YORK. COUNr/OF Rocklnnil ":

On th« "/nd»y of October 19 93 . before me

pei.on.llyc.me chcslcy Lcber

to m^ known to be the inctividual descn'bcd In and who
exacutod the torcgoing inslfumcnt, and acknowledgod
Ihat she excyrttd tho same,

.ow'u,EH-.MANN.Jfl.^ss^^
^^%a^/

STATE OF NEW 1'ORK. COUNrr OF S3;

On thg day of 19 , boforo me
personally cams
to me known, who, being by mo duly sworn, did doposo ond
soy (hat ho resides ai No.

that ho is the
of

, the corporation described
in and Ahtch executed Iho tafouolng instrymont; thai ho
knoiivs I'to seal of said corporation; that (ho seal nWxad lo said
instrument is such cofporato soaf; (hat it was. so affixed by
ordar of Iho faoa^d of difyctors of said corporotton, ond
that ho aiQno^ h nomc llioi oto by tlko order.

STATE OF NEW YORK, COUNn OF

On tho day of
peisonally came

19

SK

, b»(or« m»

to me known to bn Ibs Indivldutl tlctcrlbtd In ind who
cxucuied the for«s°t"a Iniliumint. and «cknowl«dg«d
that nxotutcd tho sairiB.

STATE Of NEW YORK. COUNTY OF s$:

19 , b«loi« maOn Iho day of
pQfAcnally camn
tho subscribing witness to ]h» (orcoolno Inslwmcnt. villh
whom I am pononally acqutinlad, who, being by ma duly
sworn, did doposo onct say Ihat ho resides at No,

; that hp knows
10 be th< Individual

described in and who cxocuted the foregoing inKfumortt;
that ho, said subsctlblng wilnoss. was presonl and saw

oxocutc iho ssmu; and that he, taid witnois,
at the samo tirrtfi subsctfbod h name as w(tnaa» thorolo.

%aryuiit ui!& Sal? Srt6
With Covenant Agalnit Grantor'i AcU

SECTION

BLOCK

LOT

10'i,

85/t

12

Tltl* No.

TO

ClIYORTOWN Onilicctown

COUhFi' Itocltlniid

Kccordcd M Rc((iicSt of

SSTIWM&\ liwuiance Corporation
Ol Now York

RETURN BY MA11, TO;

$t<ntf*rd)ci;fmcfN<wYo(k
llfrltd of Tiiii Ufdinwltft*
Dittfftiu<»i by

STI'IU'USA Insurance Corporation
of Now York

Ualali iind Uulsh, Esqa.
P.O.BOX 876

Tnrrytowii, N,1'. 10591
Zip No.

\
\•^

\.

CUOi',;)()5?]'^.t3-l()
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TICOfl TITLE GUARANTEE COMPANY

SCHEDULE A DESCRIPTION
TiUoNo.; 6193-01639

ALL that certain pJloc^ pLecs or parcel of land, al.tuate/ Lying and baing Jin tho
Town of Orangctown, County of Roc^ldndf Statu o( Hew york^ Ijounctad and dagccibcd
a» followa!

BEGINHING at the cornac Cocmcd by r.he Intorocctlon of c.hc westctly side of
Whlttlur .load with the norchecly side o( Br-idlay Hill Road;

RUHIIIilG t'HEMCE souchwesitai-ly along the northuegtecly stdag oC Bradley Hill fload
along a curvo to the left h-aving a rodlus of 300*50 feet, a di.stance of 266.17
fact to u point of tangoncy and South 46a 01' 30" Host 126.43 (eot to a point of
cucvc;

THE11CE along .1 cur'/o to the tlghc having a radius of 21.71 Coet, a dlatancu of
51,85 fcot to a point of toRgoncy on the easterly side o( Hau Yod. scate RoutB
Ho. 303 (Sc.lto Highway No. 1898);

THEIICE along tho ciiotsrly side of New »ork St.ico Route No. 30] Morth 02" 53' 32"
East 498.71 feet to the oout.herly lino olf land now or t'ocmerly of Landgren;

TtlEtfCE along the gouthorly line of land now or (orinucl./ of Landgren and along
tha southaciy XJLne of land nov or formerly of Lamhut south 8^<' 13' JO- Kaat
196.20 taot. to the uescccly 3i.de o( Hhlttl.er HQadj

TltEHCE along the westerly side of Hhittlor Road South 06' •16'
(««t to thn potnt and ptiico of BEGIIIMIKG.

30" Hoat 300.00

tiuOKit(i5?Pi6rl3-l'.{.

Wt&OAl.
1
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t>l(l5-o|6^

s..'

State of North Carolina

County of l/W^fe^^J "-
On the 1| ' *'' day of October, 1993 betorc mu personally came Edward C.
Lcber» Jt. to roe known to be the individual dcscrlbacl in and wtiu cxccutcii
tha foregoing inatnitnent* and ticknowlcdgfid (..bflt he c::<uc«tcd the yamc.

//-7/td-^^-~^K^d^^~^^- -s~ /-/'l-s~~

SttILO Of Hil'JS.
uu.:

Couiicy of ^U { i'C'\[^..
On the j;) ' diiy ol' Octdbef, 1193 beforu me puruontilly come Unrtlctt
L. Thoniu.St to me knuwn to be tlie ttuitvltiurtl ilcacribud in and uho cxccuccd
tlu: foi-CBolng iDstnimcnt, iind ;icknowliid|ii;d tliat ylic cxucututl the giima,

M^iuaJL^U^
HLJ Lf,rtitir,-.i'<|\ f.-Ofl^C

'•^
'('.'>

UdOR'iU\)?r66U.3^

t" u'ii;.:.u;i;i'.-;; :,..";."• -•,.—-.- —*• »<.•.,
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&{<i2.-oi&3>1

SLiilc of Nort.Il Carol ln,-i

County of (^e.e.k.i^^1''] ••^•:
On tlie 11^'^ d.iy of Octdbuf. 1993 befrrc rou personally c.ino Edwonl C.
I.ubcr, Jr. to me knowii LO bu l.1iu iiidlvldual dusicrjllicitl In niul wlio cxucuted
the furugulny inyLi-uniciit, nii<l iickitofludgcd tluit tie (;!iufiitud the sflmc.

•'orf ^^ft'.ru 5'-!-^^

u.s. :

StuLC Of M.iyy.

County of />"[.^0!|4.
Un tliu jt,^ d«y of Uetobcr, ly93 bufort; mu poruoiuilly f.imc U.irti.utl:
[.. Tliuuuis, to nu ktioun to lit; ttiu liitllviclual duucrlbuii In <inil wlio c-xucutcd
thu [otccoliiy liiBtrunicnt, uti<l ycktiowlctl|;c(l thnt yhu uxcciitcd Llic y.inic.

&iiujuAji'.J^LLu^
(L|j ('L .inv>i . •- c, i r '/\ ^ ,,-^, ^/^/^/

/iitt^&SJ ^,k W2-^
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ii

DBBD—TnU Oovwnt with Lf«n CoTCB»nt L)gER 0 ^.^ Wbt^4-If TUTBLANXREGiSTeNEou.s.f
M17. Clip. e81. BUtatorr lf«n» A, Ct»l>. Ml Lll«l ot. ISSi) TunleLawPnnl.Putllishers.
> '

^

•RuHsfld.Vt. \

:fi ^f 21*7

! '

^•^i^^t
<a ; Made -the ___ seventh

< ^u.

day of _ June, _ Wineteen Hundred and \

Fifty, I

ROBERT E. LEBER^ tfldower, of Leber Road (no street num-l
ber), Blauvelt, In the Town of Orangetown, County of Rockland and State I

of New York, . !

I

part y of the first part, and

EDWARD 0. LEBER and BAHTLETT R. LEBER, his wife, whose residence

la Bradley Parkway (no street number), Blauvelt, In the Town of Orange-

town, County of Rockland and State of New York,

that the part y
ONE

parties of the second part,

of the first part, in consideration of
Dollar

(/ 1.00 ) lawful money of the United States, and other good and
valuable consideration, _ _ paid by the parties of the second part,
does hereby fant <ind release unto the part iee of the second part, their heira|

and assigns forever, all that certain lot, piece or par-i

eel of land, together with the buildings and improvements thereon, alt- i

uate, lying and being i.n the Oratamln Neighborhood, Town of Orange town,

County of Hockland and State of New York, situated about one mile north-]

east of the Blauvelt Station of the West Shore Railroad, and east of

the said company's lines, and more particularly bounded and deacrltied aa|

follows, vlz:-,BE&INNIN& at a point in the northerly line of Bradley

Road Extension (ao-oalled In a deed from the said party of the first

part and his wife to the Town of Orangetown and shown upon a map thereof

duly filed In the Rookland County Clerk's Office), said point or

I place of beginning Is narked by an iron bar and i8 at the point of in-

Iterssotlon of the northerly line of said Brailley Road Extension and the

[weaterly line of Whittler Road, a proposed road forty (40) feet in wldthl;

running thenoe along the westerly line of said Whittier Road, North

twenty (20) degrees thlrty-eight (38) minutes East one hundred and fifty]

(150) feet to an Iron bar; running thence along other lands of Leber,

North sixty-nine (69) degrees twelve (12) minutes West two hundred (200)|

feet to an Iron bar and other lands of Leber; running thence along the

same, South thirteen (13) degrees West two hundred eight and nine-tentha]
^..
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(208.9) feet to an Iron bar and the northerly line of Bald Bradley Road |

Extension; and running thenoe easterly along the northerly line of the

same as the same OUTTCB about two hundred (200) feet to the point or

place of beginning.

_BEIN& the same premises heretofore conTeyed by Robert E. Leber and

wifa to John Newborn McVeigh and Roberta Leber McTelgh, his wife, by

deed dated November ?th, 1941 and recorded In the Rockland County Clerlc'|s

Office In Liber 396 of Deeds at Page 499, arid the same premises conTeyed

by John Newburn McVeigh and wife to Robert E. Leber and Alma Blele

Leber, his wife, by deed dated October 19th, 19^2 and recorded in the

Rockland County Clerk's Office In Liber 403 of Desds at Page 403; the

said Alma Biele Leber having heretofore died.

218

s
3

UI
1^
^0

g
M
1~A
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LIBER 512 PAGE 219
^- 219 |

Ill
ith' the appurtenances and all the estate and rights of the

?~Jlrst part in and to said premises,Pa

Isffl imw mt^ ta lyst!^ the premises herein .granted unto the partles
of the second, part, their heirs _ and assigns forever, as tenants'by the
entirety.

1 wlfy. fta=H Buildi fc=i
v_. Tn^-. flRtnfl October-16. laM-autl tod-3 Rootel&nd

u Office In Liber 29<t uC Mni-tyugw F

M said ROBERT E. LE3ER

covenants as follows: :

iir$t That said party of the first part is

seized of scad premises in fee simple, and has ^ood ri^ht to convey the same;
That the parties of the second part shall quietly enjoy the said

;{ f)y'cfft},sffsj

That the said premises are free from. incunitrances;

. That the party of the first part ivill execute or procure any
farthSi- Necessary assurance of the title to said preimses;

That said ROBERT E. LEBER

cwill forever
.>•

the title to said premises.

JJi.lit the Sra.ntor ivill receive the considera.l.wn for f.li.is con.vei/fi.ncii
d-ri.cl wi.il fwlcl, tlw ri.gii,l, lo reoeive siidi, cori.sidcra.l.ion-a.s a l,n.i,st fii.nd. to lie f.hppti.ed, ';
first for l/w fii.i.r/wse of pwjin.S tlie cost of th.is im;provem,cii.t. i.m.d, wi.il (i.pfil.y I,IIR
•w.ine fi.r.'it to Ui.o pii.ymen.1, of f.he cost of, l/i.e unproveinen,l, before ii.sirtg i.i.m/' part
of the totci.l of tli.e scmie for u.n.ij oth.er pii.rposc. i

I

i»

3hs ^fiiSsiip^ ^Ifiamrf. tlie party of the first part has
hereunto set _ his hand and seal the day and year first above ivritten. a

31x13 ofn'^ritiT

/.

<7

F'
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512 PACEUBER^^sf atifXiPtoP ^a? rfc
<Lr>Ullttt> nt' ROCKIAND.

220
88..

Fifty,
On this of _ June, _ yineteen Hundred and

before me, the subscriber, personally appeared

ROBERT E. LEBER, widower,

to nie personally known and known to me to
in and wlw e.xecuted the ivithin Instrument,
acknowledged, to me that he executed the St

describedthe same person
d

sTTe-E7-C!ooke
Public. State of New York

ing In Rockland County
Commission expires Mar. 30, 195^

ta
Res

RECOHDED JUN 13 1950?-<SO/yX
^<n5^^^f,cCIERK.
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SUPREME COURT - STATE OF NEW YORK
TRIAL^SPECIAL TERM PART-ROCKLAND COUNTY

Presecl;

Hon. MARK C. DILLON

SUPREME COURT: KOCliLAND COUNTY

DAWN FINN and STEYEN FINN.

PIajniiffs,

-X

•against-

KDJ REALTY, INC,

KLfc.UPAW

.r,W 1 S 260& ?-
ROCKLWD COUNT/

CIERK'SOFRCE

Defendant.

Justice.

DECISION
AND ORDER

To comments the statutory time
penod far appeais as afnght
(CPLR55l3[al),youareadnsed
lo saw a cqy o! tins order, wA
notice of cnuy, upon all panics

INDEX
-NUMBER 2647/00
MOTION
DATE 6/6/00

-X
THE FOLLOWING PAPERS WJMBERED I TO 49 READ ON TriK MOTION b; pton^ff for an Ordsi
rcsuaining defendant from asscrung a ulilities casement, and on the cross-mouonby deTendant for an Older
dismissing the action piirsuant to CPLR Rate f]). (3) and (5)

ORDER TO SHOW CAVSE-AyFffiAVITS
NOTICE OF CROSS-MOTIOW-AFFTOAVTTS
ANSWERCTG AFFIDAVTTS
REPLYING AFFIDAVITS

AFPIDAVTFS
MEMORANDA 0¥ LAW

PLEADViGS-EXHIBnS-STIPVLATIONS-MINVTES

PAPERS NUMBEREB

1,2,34,43
8,9,16,19,33. 35,36,39,42,47

48,49

3-7; 10-15; 17,18,20, 22-32; 37,
J8,40,41,44-4d

BRIEFS: PLMNTira'S^PETinONER'S OEFEHBANrSfRESPONDENT'S

On May 15,2000, the piamtiffs (ftereiaafter also referred to as "the Fuuis") commenced
ttus action seeking a declaratoiy judgment that the defendant, KD5 Realty, Snc. (hCTew^ftw
referred to as eitber "XD7' or the "defendanO, has no right to use WuttierRoad as a right of
way and that a claimed utidties easement does not exist PtaintiSs afea seek a preCimnaty

-\-

I

i

I

I

I

)
I

I
I

I

I
I
I

»

1

I

1

85nt6£3578



injunction restraining KDJ from installing uuhty lines m zhe roadbed ofWhittier Road Since
1993, Ae plaintiffs have owned and resided in a home which fronts on the westerly side of
Whittier Road (n March 2000, the defendant purchased a (ot on the eastern side ofWhrttier
Road upon which tt\e^ wish to COTOITUC^ a smgle family residence

The defendant (i;ed a cross-motian to dismiss the action pucsu&nt, to CPLR R.uts 3211
(a) (1), (3) and (S) Specifical^, the defendant assens the present action is barred by the doctnne
ofrc^jticJtLula, that dismissd} is warranted by (he docunien(ary evtdence submitted to the Court,
and that (he plaintiffs do not have capacify to sue because they ha\e no n^hls over the easier^
portion ofWhillier Road

This action piescms among ihe most comphcated of issues curremty pending at the
SupfLn^e Couit, RocklanJ County

PROCEDURAL HISTORY

Before the Court addresses the menls of the present action and the defenses thereto, a
bnef discussion and review of previous ]iligafion invoking these two (2) parties is necessary fora
complete understanding of (he issues at bar

On or about March 29, 2000 under Index No ] 724/00, the plaintiffs commenced a
proceeding under CPLR Aiticle 78 seeking vacatur of a budding, perout. issued by ths Town of
OTangciovm to KDi da^ed March 24,2000, involving the property located at Town of
Orangeloun Tax Map Section 65 18, Block !, Lot 2 I (hereinafter referred to as "Lot II")
Specvticatly, the petiUonCTs (plaintiffs herein) darned that the issuance o? the budding pemiit
violated theconditjona) vanance issued by the Orangeiown Zoning Board of Appeals on March 3,
1999 The conditions included a requirement that. the applicant, KDJ, pTOvide proof to the ZBA.
\ha\ KD5 and the Tcsidems of any house bui^l on Lot ^} wi^ ^ave Ae unre5tncted n^t to use
WhKHer Road for access to Bradley Parkway The conditionil vanance also requtred KDJ (a
obtain a budding permit within a reasonable time foUowing the f.tmg of the Decision and prior to
Ae beginning any construction on Lot 1)

KDJ moved to dismiss the F)nns' petition on the ground that they failed to exhaust their
administrative remedies by first appealing (he issuance of the building permit to the ZBA KDJ
a(so asserted that contrary to the Finns' contention, U had acquired lille to Lot 11 by a deed
recorded on March 30, 2DOO whjch granted KDJ an easemenf over V/Mtier Road KDJ further
denied the Finiis' contention that the size of (.he hauss foi; wKvc.tv <.t\e p&rou.'t. was \&suad excwdsd
lt\& 2,800 square fool limu set by the ZBA on the condilional vanance

On Apnl 5,2QQO (.his Court heaxd wtens\\% ora.l aTgAmmt from couns^ foT Fmn, KDS
and the Town of Orangctown It hdd that the Finns, by failtfig to chaKenge the building permit
before (he Zoning Board of Appeals, failed to exhaust their admitustrahve remeAes and that,
consequenUy, the peliUon was dismissed
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The Court noted in support of its Decision that (he F;nns had already taken steps (o
pursue their admimstrahve remedies by filing an apphcaUon before the ZBA thai would be heard
in under two (2) wee\s Therefore, Coun inlervention at thar juncture was inappropriate The
Court, ifit/tda^ discussed certa.in ments of the case m order (o exp?am why it was not applying
the holding of ydreryafe // Afmrdiwn^ v Buffa(o Sewer Aullwnty, 46 N Y 2d 52 <l978) The
Coun of Appeals hdd in Wah'rgaie ]} Apanmefits that a Court n7ay overiook- a party's fajlore to
e\haust administrative remedies if it finds thac (he party wi(( suffer irreparable harm by dismissal of
ihe Anicle 7S proccediny, t.hal equiucb balance in favor 0)1' ihc peiiuoners and thai ihere be a
likelihood of success by the peiitioners on the mem:s In such a context, the Court opsned rhar
(he petitioners did not show a dkcdhood of success on (he menls

Approx;ma(e!y six (6) week's passed before the plaintiffs commenced (he instant action and
filed Ac Ordet to Show Cause seel-vng dedara^ory and mjunctwe relief On 5une S, 1000. the
Court lieard extensive oral argument from both sides and reserved decision After an extensive
review of the parties submissions and ora( argument, (he foitowing constitutes the Decisian and
Order of \heCoun

STANDING

As a threshold matter, KD7 daims that the plaintiffs (ack the capacity or standing (o sue
and tha\, \hCTefofe, the aclion musl be dismissed pursuanl lo CPLR 32\ I (a) (3) The basis for
the c)a/m ;5 the qwtdaim deed from )acque]ine )ewelt to the Finns dated May 12, 2000 which
purports to transfer oanership of the easterly portion ofWhitlisr Road to the plaintiffs The
defendant asscns \hai Jacqueline Je\\eu had no rights or interest in Whiuier Road, and thus could
not convey any rights or ownership to the Finns whicir would otherwise pronde the Finns with
standing, to chat(enu>e KOJ's purponed utAties easement Tl\e plaintiffs, on the otKer hand, claim
that they own boih ihe westeriy and the easieriy portions ofWhiliier Road

A. party's Segai capacity YO sue and a party's slanding to sue are usually rcfened to as one
an6 t)]e same Yer. couns have recognized certain nuances distmguishng the two concegts It
has been held that legal "capacity to sue" relates to a faigant's power to appear and bring a
gncvance before the Coun Lcga^ "standing," meanwhile, involves Ae much larger question of
iustiaability, which relates to whether (he party seeking redefhas a sufficientiy cognizable stake ta
the outcome so as to casl the dispute m a form UadhionaUy capable of judicial resolution See,
Cuiinci)ofl}!eCifyvf^ewYwk\' C///7/fl///, 2000 N Y S];p Op 2014} (Sup Q QueensCty
1999) ft appears ihal defendant's chal^nge to plain^ffs' claim of ownership OVCT WhUtw Road
is more dosdy akm tojusnoabihty or standing, and sM} be treated as such VVhrfe CPLR Rule
32 ({ does dot contain a spectfic provision dsting (actc of standing as a ground for dismissal, it has
been held that when such a motion is made, as in the case at bar, it can be brought under the lack
ofcapaaiy to sue provision set forth in subdivision 3 of §32]] (a) See. Gilniaii v Abagfjak\ 235
A D 2d 989 (3"'Dept (997)
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h is \veU established xha\ the standing of a party to seek judicial review of a particular
claim or controversy is a threshold matter, wbcb once questioned, should ordmanly be resolved
by the Court before reaclung the merits A^'w york S(afe A^oaalton ofCnmmal Dc/eMse
J^W>WAV.XO>V, 182Misc2d85(Sup Ct Albany Cty } 999) A pany has standing when its
persona? or property nghts wi/f be directly and specifica!?y affected by the compfained of action
City of Biiyhamfon v Coiinty o/Sroome, l68Misc2d792(Sup Ct BToomeCty 1996) More
specificaliy. standing to sue requires a showing of injury in fact. dtslwct from that of the genera)
pub dc ComtmKef <o Presen.w Brighton Beach and Maitha((ait Beach, fw v. Plaiinuig
Commiwun ofCiiy of New York, 259 A D 2d 26 [\<l Dept ^999) in maners invoWing reai
property, it has been hdd that standing should be liberally construed so that land use disputes are
settled on their ments rat.her tfa&n fay preduswe, rcstnctwe standin& rules Pan&e f/a v 7'own of
F/M/S], 209 A D 2d 850 (3^ Dept } 994)

Applying, ihe above guidelines lo the case at bar, and without reaching the menls of this
action, the Court finds that plaintiffs are possessed 01 standing to sue There is a dear dispute as
to (he exercise ofnghts over WhKCier Road P(ain«ffs are the owners of Lot 13 a&uttiog the
web\CTty b^de o?WtoniCT Roao, as tvidenced by a bargain and sale deed dated OnobCT 1^, \W^
Documents establisli cenain ng^its of the Finns over the westerly halfofV/hinier Road Jbe
Finns a!so assert ownership to the easlerty portion ofAe road by virtue of a quitclaim deed dated
May 12. 200D Thus, they claim that they own WhjttierRoad and can )ega}ly prevent the
defendant from exercising its purported nght of way on the surface of the roadway and its claimed
utiVmes easement beneath ihe roadbed Defendants counter that the plaintiffs have no rights to
V/hittierRoad and, therefore, cannot stop fte defendants from proceeding witli construction on
Lot (I, which abuts the easterty side ofWtuttier Road and which KDJ acquired by bargain and
sale deed dated March 30, 2000 Since this case obviousty involves a dispute over land ownership
and usage, the Court, (n liberally applymg the rules of standing, finds that plaintiffs have standing
to (Uisale the merits of this act\on and to see,k equitabla tetief\'<a ths vnstan^. Orde? to Show
Cause

RESJDNCATA

The defendant also contends that the; pressnt action <s barred by the doctrine of res
jiidicata as a result of the findings rendered that resolved the pnor Anide 78 Ijrigatton, pursuant
(o CPLR Rule 321 I (a)(5) It bases this claim upon the fact that the Court had discussed the
undtilying msn\s of the cass m explaining wh^ the eaih&i peuuon was being d\snussed on ths
ground of petitioners' failure to exhaust their admirostrative remedies Defendant argues that the
Court's Order of Apn( 5, 2000 is determinative of the allegations cont&med in the present action
This Coun disagrees

The doctnne of coUa\eral estoppd and the broader doctrine of rcsjudicata pTo^ubU ths re-
}itigauon of issues already resolved by a pnor proceeding Gramataii Home Imestors Corp v
Lopvz, 46 N Y 2d48l (1979) The elements ofresjKdicafa are (I) that the issues undet
}il]gafion be identjca) to the ww resolved for the pnor proceeding, (2) that ibe issaes, m fact, be

]
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resolved by that pnor proceeding, and (3) th&t the party against whom coMcra^ estoppel is
asserted had a faU and fail opportunity to be heard at the prior proceeding Ryait v. New Yorfi
Telephone Company, 62 N Y 2d 494. 500.0! (1984), Capilui Tckphone Compafy v.
PaUersonvilk Tclephoiw Compmiy, 56 N Y 2d 11, \^> (19%2), Giiberg v. Barbien, 53'NV2d
285,290-01 (1981) The burden of proof rests wth the proponent ofresjucficaia as to the first
two elements, and with the opponent (a escabksh. tiis ta.ck. of a. ^iU and fair pnor proceeding as to
the third eEement Ryaii v ^rew Ywh Tvlephom Compa)y, at 501, Capital TeJepfw/ie Company
v Pn(fer'>o)ivtJfL* I'cliy^ww i'om/w/y. at )7-}^,Sc}nrar(iv PiiblicAthvwi'ifrafmofConntynf
Krom, 24 N Y 2d 65, 7J <( 969}

The doctrine ofresjudicala is designed to provide finality m the Teso\uuon of disputes to
assure that parties may not be vexed by forther faigation Nw York Stale Labor Relauoiis Boaftl
v f{o((anil fMtindry, 294 N Y 480 (] 945) Wule a. final judgment fcass faturc ac,t\on betNsen
ihe same parties on the same cause of action, a court, m pToperiy seeking to deny a }it]gant two
"days in court," must be careM not to depnve tern of one ReiHy v Reid, 45 N Y 2d 24,27-28
{\yiV) In this regard, it has been held that an initial Art.ide 78 determvn&uon is not resjudicata as
to a second action whefe ibs ptaiitoff submits nsw and addrtionai feet? whjch render tt
substantv&Uy Aff&renl ?TOTn the first one Morehoiise v Town ofHoncon Plaimmg Board. 85
A D 2d 769 (3 Dept 1981) Moreover, re^jttdtcafa does not bar a second action if the p]aintiff
was statutonty or lunsdictionally pTccluded from obtaining complete relief in the first action
iMDukev 4?on&,250AD2d969(ydDept 1998)

In the case at bar, the plaintiffs' Anicle 78 pTOceeSmg m March 2000 sought a revocation
of the building perout prevsously issiied to KDI fac canstcucUon on Lot 11, wd a dedaration that
the granting of the permit was aTb\yar>' and capnaovis The presem sctjon does no? chalienge any
muraupal acuon or inaction, in fact, the Town ofOrangetowa is not a named party This
};t;a2L'on :s a direct aciloii bc{uccr>. the Fioas and. KDJ which socks ^ judgment dedann^ ths! the
Finns own Wfottw Road, that KD)1 s n^ht of way do^s RO! exist, and that KDJ has no right to a
uuLues easement beneath the roadbed Admittediy, certain ailegabons which now comprise the
present action were touched upon in the Anicle 78 proceeding such as whether or not KDJ Kas a&
easem&ni on WKuier Road Nonetheless, the Finns ra the Arttde 78 proceedmg weTe mercty
seeking the vacatur of the building permtl, as vlolative of the ZBA's earTier condttional vmance
[n fact, the Finns admnted in the earlier proceeding that cheer pKfflacy o^ecUoftw&sto ^
construction of a home (hat was aHes,ed{y (%rg,tT than the 2,SOO square foot house peroutted by
the ZBA They claimed Aat KD5 intended to construcr a house in excess of 3,721 square feet ft
v/as t^is disputed fact and related mumcfpd issues that brousht them before ihe Court, and h was
their failure to first appeal to ths ZB iS. for rd^f from Ae budding peroi3: that required (hs Court
to ASYEUSS Ae psmion on grounds of exhaustioa

{fi the Art\de 78 proceeding, even ;f the petittoners believed and raised the ctaiin that KDJ
had no valid surface easement. the remedies available to the Court, weie Umhed to whether or not
the bui!dtng permit should be vacated They were fanher restncteS by the fact that the Finns had
faited to exhaust thrir admjmsirahve remedies In the instant decfafaAory iudsme.nt action, Ae

I
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ie}sef requested and remedies avv.lahle are now much broader, in that the Finns are seeking a
^udtciaf determination \W KDS's asserted surface and ulslines easements do not exist Moreover,
at the time the Court heard and determined the Article 78 proceeding, the Firuvs did not assert, any
nghts over (he easteriy portion of Whitticr Road However, as evidenced by ihe qundaim deed
dzAed ^A-sy \1,10QO, \V>e> now chim to have purchased this portion ofWhittier Road from their
neighbor, Jacquelme JeweK Cunousiy, the declaratory judgment action was commenced just
five (5) days (ater on May [7,2000 This claim of ownership, whether intimately deemed valid or
not by the Coun, is cenainty an additional fact, and a separate issue, which renders the instant
action substantially Afferent from the Anicte 78 proceeding, A.ccordin^y, the Coun finds that
ike addUwnal facte combined whh the potential to the p)amnff for greater and complete relief
render the doctnne o!t<:sjiidicala inapptfcabte here.

The plaintiffs assert three causes of action in their mslant complaint The first is for a
declaratory judgment that the defendant, KDJ, has no nsht to uss Whs.t.ue.i Road as a ri&ta of way
tor ingress and egress trom Bradtey Parkway The second cau5e of action seeks a permanent
mjunciwn enjommg ¥>I>5 iron) c)a;mwg a surface easement for (ngress and egress to its property
via 'Whittier Road The third cause of action seeks a permanent injunction enjoining KD] from
mstadmg underground utthly lines under the roadbed ofWhittjej- Road, and from claiimng the
ng^t to install and use utility lines in such roadbed For reasons set forth below, the cToss-motion
seeking dismissal of each of these causes of action must be granted for diverse factua} and lega)
reasons, and the Order to Show Cause seeking to permanently enjoin KDJ's (nsiaHatian ofuttddes
beneath the roadbed ofWhittcerRoad denied with a (iftms of the current TR.O agamsi such
activities

THE UTILITIES E4.SEMEW ^N&THlim CAUSE OF ACDON

XDJ obtained title to its property by bargain and sate deed dated March 30,2000, which
contains (anguage of a surface easement over Whittier Road by expressed grant The plaintiffs
argue that the mere existence of a surface easement does not simukaneousty provide KDJ wth the
nght to ciaiin or install utAty lines beneath the roadbed ofWhiltierRosd, ss a surface easement is
limited to ingress and egress and does not extend to broader nghts beneath W?ti(((er Road The
pteiflriffs' argument on this issue has meitt, (o the extent that case (aw is well setlled in
reco&nmng a crucial distmction between a "surface easement" on Ae one band and a "utility
easement' on the other Here, (he bargaia and sate deed. by whcEi title to Lot 11 devoted ftom
Efczabeth Tnfan and K&tUesn Hagan to KD], describes the surface easement 35 a "right of way to
be for ail purposes of mgress and egress to and from the premises and (he Brad(ey Parkway to be
used in common witfi others entitted ttereto " While Schedule A ofAe same bargain and sale
deed also contains language that KD3 is possessed of "the right to use and/or install gas, decide
and water serwces m the easieriy portion of the bed ofWhittisr Road in favor of [its] prenuses,"
such expressed utilities casement cannot be rccogmzed as valid by the Court, as a utriities
easement, had never been created by any pnor change of title or other legal document, and is not
present in Ehe surface easement granted to the prior premises o\vners, Trifan and Hajgan, w Ae
deed by which ihsy obtained title in 1996
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To the extent tfterefcre, tbaf. the onty v&dd and cnfoYceaye expTessed easement for
Whitder Road possessed by KDj is a "surface easenient," KDJ enjoys no "uttdties easemsnt"
under the roadbed ofWhn/er Road McCwmick v 7rag«;ser, 24 M Y 2d ^3,-'&1S 0969),
HoUw v CitvdfNw York, 7 N Y 2d 840. S41 (^959), Sfwk v Zeflk'fl. 255 A D 2d 754,757
(3rd Dept 1998), LT S Coblcvww} Corporation v. T}ieodoreu^ 192 A D 2d 835, S^T (3ri Dspt
)993),AA^'/r 2/////w////^.w,Rock(and County [ndex No 3741/85, October 9, 1985
(S(o?artfe, J)

The plaintiffs' argument that the existence ofKDJ's expressed surface easemeat does not
cieals underground utility n.ghts, while correct, does not go far enough in aiiafyzing KDJ's
da;»ned nghi lo install utihues m this mstance New York Law recognizes vanous theones under
u'htch easements may be recognized An expressed easement contained in a deed is merely one
ibnn of easement by which a party m/ghr obfa/n uftdty nghts Other easements mctude slatuloiy
easements by necessity as recognized by Real Pvopeny Law (RPL) §335-a, easements by
necess'ty under common iaw, easements by imp^cation, and easements by es(oppef This Court
cannoi address l^e u};jmaie /55uc of whether (o grant or deny a permanent injunction as \o the
insta}]at(on of utility hnes under the roadbed of\VhiUier Road, without co»5jdenng whether iitihty
n£<As e.'iusY m favoT ol' KD5 under an easement theory independent of the eKpressed surface
easement contajned in the bargain and sale deed daied March 30,2000

The Court finds thai the defendant, KDJ, is entitled to a statutory utilises easement of
necessity by appdcation ofRPL §335-% Ths seciion prov}des thai when an owner of a parcel
w^A do&s ns,\ abut a p»W>c rosdwqy is possesyed of an easement giving access to or egTess from
any public road to the parcel as here, suctv owner may, vihan necessary lo line enjoyment of the
tot, Uy beneath (.he surfaw eassmert wires and conduit5 for the purpose of supplying the property
wiih electnc and telephone service The statute farther provides that when wiies and coTsduhs are
installed for suppfying ekctnc and te(epl\on% ssmce to a propeny pursuant to the Statute, the
ho!der of the surface easement must restore the property as nearly as possible to \ts origiTial
conAt/on, and compensate the tide owaer oCt-(\s surface foT any acvuri and irreparaye damases
occasioned by the utility lines The applicability ofRPL §335-a was not discussed by any of (he
panics m the papers submuted to the Court However the circumst&nces snvis\on«i ky RPL
^335'a are precisely those present in the instant action, where KD) enjoys a deeded surface
easement for mgress to and egress from its property,1 relative lo Br&dlcy Parkway, and would
require the insiallanon ofe]ectnc and telephone dnes in order to en^oy \ts prop&rty purchased
from Tnfan and Hagan and, in particular, the house being constructed t'hereon According^
w(u{e KDJ is not possessed of any expressed valid and enforceable utility easement in the deed
received from Tnfan and Hagan^ it nevertheless is possessed o€a i.iaiuiory easement by nwess'tty
under RPL §335-a for installation of electnc and ut)l)ty }mes under the same roadbed

I

I

The validity of the CKprcssad surface cascinent is discussed wfra
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In addition to the foregoing, the Court must also consider whether KDJ is entitled to
3n5ta}} ut;]jtje5 by virtue of an easement by (mpkcation The proponent of an easement by
(mp^catton must estabdsh three etements First, there must be a unity of two or more properties
and Ae'ir subsequent separation of title Second, the claimeS easement must have, pnor to
separation, been so iong continued and obvious or manifest to show that it was meant to be
permanent Third, the uss must be necessary to the beneficial enjoyment of the land U.S.
Cciblevwon Corporalw/) v 7}}codoreu, supra, at 488, citmgAbbolt v. Herring^ 97 A D 2d 870
(3rd Dept 2983), aff"^ 62 N Y 2d (028 ((984), A&lwaodv Hai-hm^ky, 186 A D 2d 949-950
(3rd Dept 1992), Mmogiw v Mowlte, \5Z A D 2d 843, 844 (3rd Dept. }99D), Ford v. Village
of Sidney, ]39 A D 2d 848,849 (3rd Dept 1988) Under tlie facts and circumstances present
here. all three elements for an easement by implication appear to be present The properties now
owned by the Finns, KD) and Jacqueline Jewett were a}) owned in the early part of (he twentieth
century by Robert E Leher Ttece was, in fad, & umt^ of ^e ^oy>crt^s TOW o\m%d by Ae
JeweUs and by KB5, when both lots were jointly owned by John Brodenck from 2965 through
and incluS'mg 198) For many years, the roadbed ofWZuttier Road was possessed ofwatei pipes
detwenn^ muttic,\p^ wa^r to \h% pTopert^s ?Tom Bradley Parkway, including properties now
owned by the Finns and the ttovsepians The presence ofa. water uddty fine was known and
obvious, and certainly intended to be permanent Addvtionalty, the pieswce of water v\\\\\y Vines
fa&nealhthe voadbed ofWhrtUcr Road is cleariy necessary for thebeneficia] enjoyment of the
vanous premises Thus, even ifar^ieiido KDJ is not possessed of a utidties easement by
necessity under RPL §335-a, it is nevertheless entiUed to install ulihuesby virtue offte existence
of an easement by imphcation, given the testonca) use of the properties m the vicinity ofWfo'tder
Road that includes water uddty hnes An eassmenl by implication would allow installauon of any
needed uuhues, bsyond meie decinc. and \e\epYione sendees recognized by 51PL §335-3

KDJ also appears entitled to a utilities element by necessity under common hw Such an
ea,s%m%nt is wc^Aed W^TC, as here, separate propen'i&s had once been subject to a unity of title,
and that upon severance ofparceis, an easement over one parcel is necessary for access to another
parcel Aslwoodv Bachm^ky, supra, z\ 950 (3ri Dept ^992), Mmoyw v. Monelle, wpra, at 844
[3 Dept 1990) The Court is satisfied that KDJ has estabhshed [(s necessity to the ptacemenl o<*
utility kncs bewa.th. Wfuttier Road, c,\\en the histoiy and location oflotsjoinlly ownsd by John
Qrodenckum!nc)81

The final fonn of easement, by estoppd, appears to have no appficaWity to the facts and
orcumstances ofthis matter

Due 10 the ewstence in favor ofKDJ of an easement by necessity under RPL §335-a and,
alternatively, (he existence in its favor of an elements by impUcaiion and/or common law
necessAy, the Court denies the plaintiffs' application to permanently enjoin the jnstallation of
ut'ility }mes beneath the roadbed ofWhittier Road and hQ.s (he Temporari/ Restraining Order
issued by the Court on May 17,2000 against such installation activity. Moreover, the thjrd cause
of action contained m the pontiffs' comp}aint must be dismissed as a. matter of (aw
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THE FIRST AND SECOND CAUSES OP ACTION TOVOLVTNGL
THE SURFACE EASEMENT

Tde plaintiffs claim as a part oflhur Fust Cause of Action that Loi 11, jiow owned by
KD), and Lot 12, now owned by Jewett, were previously held in common ownership as one lot,
and (hat in 1976 they were sold to John Brodenc^ as one lot \sr\th one common ownev Plaintiffs
contend that \^hcn Brodenck b0\d ihis propeny as two separate lols-Lot 12 )n 198) to Jcweit
and Lot 1) in 1996 to E);zabeth 7n fan and KatMeen Hagan" it was an illegal subdiwston,
because (he properties had previously been merged by operauon oftaw and Brodenck had nol
received Planning Board approval for his subsequent subdiwsion The plaint^s farther claim, m
the/r Second Cause of Action^ that the foregoing warrants a permanent ('njunction ac,ainst KDJ's
use of Whither Road smce the claimed \llegalAy of Brodenc^' s subdivision nu^ifies any easement
claimed by KD3

U is nol nec&ssaTy COT ihe Coun 10 analyzs whether or not Ae "merger doctnne" applies
}!erc, since it finds that (he plaintiffs are barred by ^achss froni pursuing this Msument Since <Ke
plaAnliffs seek \heequ\taye remedies of decWatory judgment and injunction, the equitable
doclrine of laches )s applicable Av, Link Joseph Healiy v luwn of Babylon^} N Y 2d 738,
745((977):!

More spcc(fica((y on (he issue of (aches, the Finns bousht \S\w present {\ome on W(\\U\CT
road m 1993 Thew home is located on a \o\ which was at one lime, alon^ wit)) a)) the other
pTopcnics referenced herem, owiied by Robert E Leber The Finns, rn fact, purchased their
property from Leber's t(\rce (3) u.candchitdren Section S-l\ of the Oiangetown Zoinng Code
became effective !u\y 29, 1965, and provjded that if two separate coniiguous ]otS were under joint
ownership, they would be thereafter deemed to be one (at On May (9, 1976, after the effecttve
date of Zoning Law §5 21 and beyond any "gr&ndfathering" of\he statute, ibe propenies now
refened 10 as Lots U and 12 were sold lo John Brodenck w;A a singJe metes and bounds
descnpiion On October 30,1981, he sold a portion of that property (Lot (2) to Jewett On
DecsmbCT \6, \996, he so\d Ae remaining ponion (Lot 1 1) loTrifan and Ha^an, who on
March 30, 2000 sold the Jot m tum to KDJ The Finns claim (hat Brodenck's dmsion of one
combined (ot into two separaie lots wrthoul receivmg avarianc.e and/or Planmng Board approval
lenders KDV s lot )l)&ga^ under 2on?ng Law §5-2) and, therefore, vitiates whatever easement or
other legsil no,bts KDJ now asserts (n o'.her words, the ptaintiffs argue that any easement for
SVhittier Road was "merged" out of existence by Brodenck'" s common ownership of the ]ol5 and
can no longer be enjoyed by KDJ

I

\

The Court also notes (hat w Actwn a( (aw would appear <o be tme barred if the p!%mt^ brou^t
an action against Brodenck, ihe Town ofOrangetown or other parties for damages caused by the
creation of an tlle^a) subdiwsion Since there does not appear to be any specific statute of
dmitaCions for this type of action Qf rem.ecty, the &\x (6) ^eaxs kmA&Uons psnod oCCPLR §1^ (I)
should be applied and is now, apparently, expired
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This argumenl nughl be worth more extended analysis if'it were not for the fact that (he
Finns, to use a common expression^ wish to have (heir cake and eat it too They argus that KDJ's
lot is i«ega(, but they are smuhawousty silent on the issue of the legality of the Jewett lot
Obviously, if the KDJ )or ^s iHega), then {fte JeiveK ?ot (s iltegal for the same reason, and if the
Jewc« (ot were to be declared iKesal, no valid nghts could d&voWe to the Tinns regarding the
^as\ern haSf of Whhtier Road b) quitclaim deed At first biush, one nught wacider why the
plasntiffs have failed to even raise or acknowledge (.(us point The Finns argue that the quitclajm
deed is of significance, m pToviding them with urie to the easlem }ia)fof\y)]UtierRoadi and the
claimed )%a) ng^ ;o Mock KDJ's use of the road for surface (ravel and/or for the instattauon of
utiidfcs ^fowdver, ti'ie ru<u>un v<(iy i(\u Fmni> ne\ev ciidUcngcd the le^alrt> of the Juv^eil loi iiid}' be
ihax. !&w&a \s now a\^ed wnb ^c Finns for ft}5 litigation, as evidenced by Jewett's transfer by
qunctaim deed of the easterly portion ofWftitder Road to the Finns iust five days prior to the
comcnencement of this action

Ofdinanly, equity aids the vigilant Patferson v ffewi{(, 19S U S 309 (\904) However,
ths Court does not be\wve that the p^anuffs have been vi^jlant w??h regard to (he^r easement-
related arguments based upon the merger doctrine By oriy ratsms ^s. ttAYg,e! KSU% now as pan
of their efforts to stop K.DJ from conslructing a house on Lot 1), it JS c}ear they had acqwesced
lo Ae subdivided nature of Lots 11 a^(312 for a]) the years they have owned their own
ne/ghboring property from 1993 to present They only now assert, foT the &sx lime. a zoning
violahon that allegedly viliates easemems previously enjoyed by various neigVbonng parties
PresumaWy, if (here were no p?ans by KDJ to build on its tot, the p(ainttff would not now be
arguing the daimed (egal effect ofBrodenck's subdivision of the earlier-merged lots
Accordingly, this Coun deems appropnate (Ae appir'cation of (he doctnne of (aches to bar Ae
plaintiffs from assertins ths merser doctnne against Lots U and 12 and any surface easements
runmng w favor of such propenies See, Lewng v Qarewc^ 244 A D 2d 969 (4th Dept !98S)

For the same leasons thai iVie merger doctnne cannot be used to defeat KDFs ownerslup
ot Lot) 1, >t cannot be unl/zed to defeat KDVs asserted surface easement over Wfotuec Road
The surface easement comprises the p{aintiffs? fest and second causes of action The plantiffs
spwAcaUy &Tgu& Ast pnor ^o ihe Brodenck subdiwsion, the property m question consisted of
one parcel which always had access to (he pubdc roadway known as BradCey Parkway
Therefore, they ctaim thai Aers \?;as no easement by necessity This argument faris once the
merger argument is rejected due to laches, because Lot { I is currently an independent lot which
has no access (o Bradtey Parkway except over Whittwr Road The argumem also fails, after the
application of laches, as the 1981 deed from 'Brodcnck to Jewett for Lot 2 2 and (he I 996 deed
from Qrodenck to Tnfan ^id Hagan for Lot t { both contain wpTsss rishts of way O\CT Wtetticr
Road for access to the properties

As plaintiffs contend. Lots I I and 12 •weie ksM in tommon owners^p until 19S1 when
Broderick split them into two \2) lots Access to Lot ) 1 from Brad^ey Parkway was only then
p055jb)e by use ofWhtttier Road that ran along Lot 12 on the eastern side and Lot 13 on the
western side Simit&Tty today, KDJ wilt obviously need to utihze Whinier Road to enter upon and

1
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leave its premises Therefore, the Court concludes th&t the defendant has a valid surface easement
for ingress and egress created by common law necessity as a result ofBrodenck's separation m
} 98} of one parcel into two parcek and the c(ear need to access the property via Whittier Road
&c, US Ca/6cviMon Coy v 'JJiroJoreu, supra, at 838, ^^/wood v Bachmsky, siipra, at 950,
Minogiie v Moiieite, siipra, at 844 For th;s reason, the Court also gives legal recognition to the
validity of the expressed nghts of way contained in th% various deeds for Wh\Uier Road in favor
o? Swttt, Tnfari and Hagan. and KD) ^ sucb easements can co-exist with the Finns'* easement
over the western portion o^Whittier Road, as an easement in favor of one party does not e'<c(ude
a vadd and conciirrent easement over the same roadway m favor of another

Using (he same ana(ysis of the deeds offeced to the Court, it is clear that plainuffs have
fa^ed to eslaUisVi any owncrsY}]p n^hts over Whitrjer Road by conveyance from either Leber or
Jeive», and as a result, the first and second causes of action must be dismissed The plain
(anguage of the 1993 deed from Roben Leber's grandchildren to the Finns does not rransfer any
ownership nghts to the western side ofWhittier Road as the metes and bounds descnpCion
contained in the deed des&nb^s the Fmns' ^rop^rty fa\% as TUTOUTtg "along vh& wes\eriy s^de D?
WhAtaer Road " A survey for the same property prepared for the f inns by Robert E Sprace,
P L S dated September 24, ] 993 a}so specifically delineates the property hw as eKteitding
aiongsi'ds the western, ed^e of WtuttwT Ro&d, not lAduding any portion of the road rtse^? At best,
the 1993 deed from Leber' s grandchildren to the Finns grants an easement over tlie western
surface of Whftder Road, by which (he Finns access a driveway to their dwdlmg WVs the Finns
ctaim that they were told thai ihcy owned the road, this parol evjdence cannot be con5fdered by
the Court and 'is of no legal signiHcance since the deed is c(ear and unambiguous Ser, Spiak v.
Zeglen, 255 A D 2d 7S4, 757 (3"' Dept 1998), US Cableviswn Corp v Theodoreu, 192 AD 2d
835,837-838 <3ri Depl 1993) Likewise, the Finns' performance of maintenance and plowing for
'Wittier Road at their own expense does not create for (hem tegat ownershtp ofAe ro&dw&y and
is otherwise of no legal significance

As far as (he quitcfaicn deed is concerned that was executed by Jewett m favor ofthe Fmns
daled May 12,2000, and the issues it raises regarding claimed ownership to Ae eastern half of
Wtetrier Road, the quttc]a.m deed fails to provide the Finns with ownership {o the eastern half of
(he roadway A quacteum deed is the weakest form of deed conveyance The deed in this
instance contains a standard recitation of "a}} nghr, trtle and mlerest, if any" to the center line of
any roads abutting the Jewett property The Court can reasonabty infer that ifJewett possessed
vahd Ulle to the easterly portion ofWteUier Road and intended to sdl h, she tvould have done so
by bajgain and sale deed. wfach (s a stronger deed than a mere quitclaim deed In any event, to
adequately assess what n^hts, if any, were conveyed by Jewett to ths Finns by the qurtdaim deed,
n is necessary to examine w)iat nglits, if any, were possessed by)ewett to WbitUer Road The
deed from Brodenck to Jewett dated October 30,1981 expressly delineates the propeny line of
the lot (Lot \1) as running alor.gyde ihe "eastcriy side ofWuttier Road'" The same deed
document contains an expressed "right of way over a stnp of (and forty (40) feet v\ width mnrung
from Bradky Parkway known as Wtultwr Rosd as lud out, and alon^ the westeriy boundary of
the premises M The deed from Bro6enc){ to Jewett further speciScatly descnbes the ngftt of way
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on Whnuer Road as existing "for a)) purposes of ingress to and from the premises m common
with other parties entitled (hereto " Thus. it is dear ftom an examinauon of the Brodenck-Jewert
deed that Jewelt acquired ownership to Lot 1)nor )n^]u6wg WtoK/erRoad, a?ong wrtft a right of
way for Ae entire wi6tb ofW}u«/er Road which was not e\c(usive ofrishts of way held in
common by other p&rties entiUed to utalize Whinier Road Accordingly, since the Finns already
possessed a ngbt ofv^ay to the western haJfofW^urtrcrRoad adjacent to their property, the
qwlc^aim Seed receded Q-om Jewett conveys to the Finns, ai best, a right of way for the entm
width ofWbtfaer Road, indud'ing ns eastern )ia)f Since Jewett never acquired from Bmdenck
ownership to any pomon ofV/hittier Road, no ownership rights were transferred from J&wett \o
the Finns by the quitclaim deed of May 12,2000 Funher, any ng'hts recenrty acquired by the
FmnspwsuanV \o qu'ildaim deed over the essteriy halfofWhjtt/er Road is, given the deed history
to the Jewett property, concurrent with (he nght of way enioyed over Whiuler Road by oilier
parties in common SucK oA^ part\es ^\ws\y mdude KD5, w^ose own deed from Tnfan and
Hagan express\y grants a n^bt of way over Whither Road, which had been previousty yanted (.0
them by John Brodenck in 1996 The Finns' easement, ng>at. ovef U\e eas>t(;m portion of Wh^ieT
Road is also not mconsistenv \v{th the surface easement in favor ofKDJ as recognized by this
Coun by common law necessity

The conveyance of a quitclaim deed froni JeweU to the finns on May 22,2000, five days
prior to the commencement of this litig&tioit, was cfeariy a contnvance intended to assist the
plaintiffs m (he prosecytion oftKis ac^on The Couns cannot look favorably upon such
contnvances paniculariy where, 35 here, the quitclaim deed conveyed da nghts, (ttfe or interest to
the f inns that negatively effect KDJ's surface easement over Wbtuer Road KD)'s surface
easement is intact by vinue of an expressed nghr of way contained in the deed to KD] from
Tnfan and Hagan, snd/or by virtue of the surface easement over Whtlier Road m favor of KDi
based upon this Court's ending of common law necessity

finally, there is a. histoncai note (hat places the resolution of this matter in perspective
While there has been much discussion in th)5 Decision and Order regarding the common
ownership of Lois)) and }2'by}o}inBro6erick between 1965 and i 98!, and the legal issues
ansmg therefrom, such iots were in fact sepaTa^dy owned during much ofA}s century, pnor to
1965 Lot\\, now owned by KD), had prevjou5)y been owned by Laws and Lucy Scott until
1952, who 50)d the lor to Charles and Phtfomena Perrc!(a with a 40' nght of way over Whuier
Road to Bradtey Parkway T^ P^ndt^, m ZUTO, tow^eyed •the same nghl of way in 1953 to
Gladys Kunfe and Dr Franos 3 Sweeny, who held the property as ^oint tenants Me? the dea\h
of Ms Kunle, a further deed \^as convened m \96^ ^simg lY>e W^e owners as Dr Sweeney and
Francis J Sv.esn'sy which, whi\e nol comain'ing a speofic redtal regarding a nght of way over
Whittier Road, nevertheless conveyed (he easement with (aaguage comeyias al( "A&
appurtenances aad aft t(ve estate and ng^s of the ^grantor)" The deed conveyed by the Sweeney
esWa xo ^ohn Brodcnck contained an c.\pressed easement over Whittier Road Cans^uwt(y,
this Court's Dedsron, u'hrch recognizes surface easemiS&t anduutity ri^As OVCT and beneath
WhilltCf Road in favor of KDJ for Lot U, is consistent with the }ong-ainnmg history of the
properties, and merely re-a rms the histoncal recognition that Lot { I, which is not contiguous to

\

-}2-

BOOX S5p»??3589
^i

Rl
t



^

'(

any pubdc roadway, requnes easetnem ng^its for the )awfa) enpyment and utility of the premises
The complication created by John Brodenck's common ownership of Lots II and l2between
]965 and 1981, followed by subdm&ionwihout pTOper vanance undef Zoning Law §5 21, is now
no (onu,CT an issue due to laches Moreover, the lot is no longer in need of municipal variance in
\}g\n o! finis Counts )ega? findings (hat affirm KDJ's surface easement nghts by expressed grant in
its deed, and its surface easement nghts by necessity at common law

The Court has considered the remamder ohhe panies' arguments, and deems them to be
either mooted by other aspects of ihis Decision and Order or, a(tema(ive(y, finds sucK addvtiona^
argument5 to be without sufficient factual or (eg,&t m&nt.

CO^CLVSJON

Defendant's cross-motion to d\sm\ss ptomtiffs1 complajnt on the basis of documentary
wvdwce puisutffil \o CPLR §32) ) (a) (I) }s granted for the reasons set forth above as to al\ Aree
causes ofsctson P]aimifFs Order To Show Cause seeking an Order enjoining the defendant from
msta^tng utilities beneath Whiuier Road is denied The TRO of May 17,2000 temporarily
enjommg utilnies-related activities (s Wed

In lig,hl o? aU of Ae fore^oin^, jt is hereby

ORDERED, tEiat t{\e pl^nuffs' OTACT To Show Cause seeking to enjom the defendant
ftom msia^mg uliliiies benea?h rt2e roadbed ofWh((((er Road be and is hereby demed, and it is
further

ORDERED, rhar the Temporary Restraining Order agawst such acimty ofMa}' I'?, 20P'^
be and is hereby lifted, and it is fiirther

ORDERED, that the defendant's cioss-motwn \o dismiss Ac first, second and fhirct causes
of actions coniained in the plaintiff s complaint be and IS hereby granted pursuant (o CPLR
Ru^e 3211 (a) (1). and (he com^aint di&mi&sed (fi its entirely

This consinules the Dec)570n and Order of the Court

Dated June {S, 2000
New City, "New York

^ /

^

ENTERED

JUN ! 6 ^(1
)ftM
iPM

(^A&^

^^//^/^^^^.
HON MA^Kt DILLG^
JUSTICE OF TH£ SUPREME COURT

t-
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tiyUu. -5- ad..,,.,...Ww.w^^S!«i'^ SUPREME COURT - STATE OF NEW YORK
TRIAL/SPECIAL TERM PART-ROCKLAND COUNTY

Present:

Hon. MARK C. DILLON
Justice.

SUPREME COURT: ROCKLAND COUNTY
.-.-.--—.-—.-.-.—-..--.--.-—.-.--.„—.-.-.-.-.X
DAWN FINN and STEVEN FINN
for a judgment pursuant to Article 78, C.P.L.R.,

•3

Petitioners,

-against-

DECISION
AND ORDERS

To commence the statuton' time
period for appeals as of right
(CPLR 5513 [a]), you are advised
to serve a copy of this order, with
notice ofentr)', upon all parties.

TOWN OF ORANGETOWN, TOWN BOARD OF THE INDEX
NUMBER 3157/00
MOTION
DATE 7/7/00

TO\\^N OF ORANGETOWN, ZONING BOARD OF
APPEALS FOR THE TOWN OF ORANGETOWN,
JOHN GIARDELLA, as DIRECTOR OF THE OFFICE
OF BUILDING, ZONING AND PLANNING
ADMINISTRATION AND ENFORCEMENT FOR
THE TOWN OF ORANGETOWN, JAMES RILEY, ESQ.,
As TOWN ATTORNEY FOR THE TOWN OF ORANGETOWN,
BRIAN KENNY, as TAX ASSESSOR FOR THE TOWN
OF ORANGETOWN, KDJ REALTY, INC., ^^ "4 ^
ELIZABETH TRIFARI, AND KATHLEEN HAGAN,

Respondents.

The following papers numbered 1 through 37 read on this Petition by the Petitioners for a
judgment pursuant to Article 78 of the CPLR and upon the motion by the municipal Respondents
for an Order dismissing the Petition and upon the cross-motion by Respondent KDJ Realty Inc.
for an Order dismissing the Petition.

PAPERS NUMBERED

NOTICE OF PETITION/PETITION 1, 2
NOTICE OF CROSS-MOTION-AFFIDAVITS-AFFIRMATIONS 17, 18
NOTICE OF MOTION-AFFIDAVITS-AFFIRMATIONS 21, 22
ANSWERING AFFIDAVITS-AFFIRMATIONS 23
ORDER TO SHOW CAUSE-AFFIDAVITS-AFFIRMATIONS 24, 25
ANSWERING AFFIDAVITS-AFFIRMATIONS 30

-1-
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REPLY AFFIDAVITS 32

FILED PAPERS 29

PLEADINGS-EXHIBITS-STIPULATIONS-MINUTES 3-16; 19, 20, 26-28; 31;33-37
BRIEFS: PLAINTIFF'S/PETITIONER'S DEFENDANT'S/RESPONDENT'S

In this, the Petitioners' most recent Article 78 proceeding, they assert ten (10) Claims,
eight of which seek to enjoin the Respondent, KDJ Realty, Inc., from constructing a one-family
house on a piece of property located on Whittier Road, a private road in the Hamlet ofBlauvelt,
Town of Orangetown, County ofRockland. The Ninth Claim seeks compensatory and punitive
damages against the Town in the amount of $150,000.00. The Tenth Claim seeks compensatory
and punitive damages of $450,000.00 against KDJ.

By way of background, the Petitioners commenced an earlier Article 78 proceeding on or
about March 29, 2000 seeking vacatur of a building permit issued by the Town to KDJ dated
March 24, 2000. The Court dismissed that Petition on April 5, 2000, because the Petitioners
failed to exhaust their administrative remedies.

Some six (6) weeks after the Article 78 dismissal, the Petitioners commenced a plenaiy
action seeking declaratoiy and injunctive relief. Specifically, they asserted three (3) causes of
action. First, they sought a declarator)'judgment that KDJ has no right to use Whittier Road for
ingress and egress to their property from Bradley Parkway, a public road. Second, they sought a
permanent injunction enjoining KDJ from claiming a surface easement for ingress and egress to its
property via Whittier Road. Third, they sought a permanent injunction enjoining KDJ from
installing underground utility lines under Whittier Road and from claiming the right to install and
use utility lines in the roadbed.

On June 15, 2000, after exhaustive legal research and a painstaking review of the
submissions, including necessarily all the deeds to the subject property and surrounding properties
as well, the Court denied the plaintiffs (Petitioners herein) action, granted KDJ's cross-motion to
dismiss and lifted the TRO that had been imposed against KDJ during the pendency of the action.

The Court held that KDJ possessed a statutoiy utilities easement of necessity pursuant to
RPL §335-a, an easement by implication to install utilities and an easement by necessity to install
utilities. Further, the Court determined that KDJ possessed a valid surface easement for ingress
and egress created by grant, by common law necessity, and by implication. The Court also
concluded that the plaintiffs were barred by the doctrine of laches from alleging that the KDJ lot
(hereinafter referred to as Lot "II"), and the adjoining Jewett lot (hereinafter referred to as
"Lot 12"), had been merged in 1976 when they were sold to John Broderick as one lot and that
their subsequent re-subdivision in 1981 was illegal.
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In response to the instant Petition, KDJ has filed a cross-motion opposing the requested
relief, and the municipal defendants have filed a motion to dismiss. Defendants Trifari and Hagen.
the prior owners of Lot 1 1, have not responded.

KDJ asserts that the first five (5) Claims should be dismissed as time barred pursuant to
Town Law §267-c. This provision requires that an Article 78 proceeding challenging a Decision
of a Zoning Board of Appeals be instituted "within thirty days after the filing of a Decision of the
Board in the Office of the Town Clerk." KDJ argues that the underlying basis for Petitioners'
present proceeding is the ZBA Decision dated March 3, 1999, filed on or about April 18,1999,
granting KDJ four out of five (5) requested variances. Obviously, the present Article 78
proceeding was commenced more than thirty (30) days after the 1999 ZBA Decision was filed.
The Petitioners, however, do not concede that they are time barred. They claim that their instant
application challenges not the March 1999 ZBA Decision, but the most recent ZBA Decision
which was filed with the Town Clerk on May 9, 2000. The instant proceeding was initiated on
June 8, 2000, thirty (30) days after the last Decision's filing date.

Inasmuch as Petitioners' application references the March 3, 1999 Decision. Petitioners'
counsel argued during a court appearance on June 27, 2000 that since the March 3, 1999 ZBA
Decision contained conditions which KDJ was required to fulfill, it was not a final one and that
the statute of limitations was tolled until the ZBA rendered a final Decision. The Petitioners claim
that the Decision filed on May 9, 2000 was, in fact, the final Decision and that this proceeding.
initiated on June 8, 2000, is timely under Town Law §267-c.

As a threshold matter, the Court rejects Petitioners' argument that a ZBA Decision which
contains conditions is not final. Case law is clear in this Judicial Department and others that a
Board's Decision is final when filed, and the fact that the applicant is required to meet certain
conditions neither detracts from the finality of the Decision nor tolls the applicable statute of
limitations.. See, Long Island Pine Barrens Society', Inc. v. Planning Board of the Town of
Brookhaven, 247 A.D.2d 395 (2nd Dept., 1998); 0 'Coimell v. Zoning Board of Appeals of the
Town of New Scotland, 267 A.D.2d 742 (3rd Dept., 1999), Iv. to app. dism. in pafl, den. in part,
94 N.Y.2d 938 (2000). Thus, Petitioners' claim that KDJ, at the 1999 hearing on requested
variances, had misrepresented the issue of common ownership is, in fact, time barred. The
remainder of Petitioners' claims regarding the merger of Lots 11 and 12 (First, Second, Third and
Fifth Claims) and the ancillary arguments devolving therefrom are barred by the doctrine of res

judicata, in that the Court fully analyzed and rejected Petitioners' merger arguments in its
Decision dated June 15, 2000. As an aside, the Second Claim seeking an Order of this Court
directing the Town Assessor to amend the Town's tax maps to show that Lots 1 1 and 12 are
merged is denied on a further ground as well. Quite simply, this request seeking an amendment or
correction to the assessment roles is not appropriate under Article 78, since the Real Property Tax
Law §524 et. seq. provides the mechanism under which such an application should be made.

-3-
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The Sixth Claim alleges that the ZBA's granting of variances to KDJ was arbitral and
capricious, that the March 24, 2000 building permit was illegally issued and that the ZBA
improperly refused to revoke the Building Permit. The Court agrees with KDJ that this cause of
action is barred by the statute of limitations, as well as by the doctrine ofresjudicata. To the
extent that it challenges the granting of the variances in the ZBA Decision dated March 3, 1999,
the Claim is time barred for the reasons set forth above, because Petitioners once again argue that
KDJ made misleading misrepresentations during the ZBA hearing leading to the March 3, 1999
Decision which was filed on or about April 18, 1999. The Petitioners could have challenged that
Decision via an earlier and timely Article 78 proceeding. Now is not the time. almost fifteen (15)
months after the ZBA Decision was filed, to be challenging it. In paragraphs 77 and 78 of the
present Petition, the Petitioners concede that the Decision of March 3, 1999 was a final
determination. Therefore, any challenges to such Decision, including the Claim that the Town
Attorney improperly advised the ZBA, are untimely under Town Law §267-c.

The Petitioners' remaining contentions in the Sixth Claim are barred b)' res jiidicuta.
Petitioners' extensive discussion alleging that the ZBA improperly relied upon a memo from one
Louis Kayser and a title report from McCall Abstract Corporation is unavailing as well. due to
the doctrine ofresjudicata. The Court has already determined in its June 15, 2000 Decision and
Order that KDJ possesses a statutory utilities easement of necessity, and common law easements
by implication and necessity to install utilities. The Court also concluded that KDJ possesses a
valid surface easement for ingress and egress over Whittier Road by grant, by necessity and by
implication. Therefore, whether or not the ZBA properly or improperly relied upon the aforesaid
documents in reaching its Decision filed on May 9, 2000 is irrelevant, since the Court has already
determined the relative rights of the parties in the plenary' action for declaraton' and injui-icti\'e
relief.

In their Fourth Claim, the Petitioners assert that the building permit issued to K.DJ was
illegal because KDJ failed to comply with Town Law §280-a. A review of the ZBA Decision filed
on April 18, 1999 demonstrates that the ZBA granted KDJ's request for such a variance with the
relevant condition that KDJ submit to the Planning Board a road improvement plan for Whittier
Road.

It is true that the ZBA's subsequent Decision filed May 9, 2000 determined that a road
improvement plan was not required, because Town Law §280-a was inapplicable to the facts at
hand. However, this subsequent Decision did not negate the finality of the Decision filed on
April 18, 1999. Thus, it was the 1999 Decision which granted the §280-a variance from which
Petitioners should have appealed via an Article 78 proceeding. The Petitioners instead waited
until almost one year later, in their challenge to the Decision filed on May 9, 2000, to bootstrap
arguments involving the earlier 1999 Decision. As such, their challenge of the Town Law §280-a
variance is denied as untimely. See, Long Island Pine Barrens Society, Inc., supra.

Even if the Petitioners' Town Law §280-a challenge is not time barred, it would still be
rejected on the merits. First of all, Whittier Road appears on the 1924 map which was filed in the
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:^w^y-w^y^:!c:x'^'~"! "iR-ockland County Clerk's Office. While this map apparently was not provided to the ZBA at theApril 19, 2000 hearing, it is an exhibit to this proceeding. Therefore, the requirements of §280-a(1) (c) have been met, and no variance under that statutory provision was ever needed. Second, itis well established that the purpose of §280-a is to guarantee the health, safety and general welfareof the community before buildings on streets shall be occupied and streets used by the residentsthereof. See, Robinson v. Jagger, 57 Misc.2d 507 (Sup. Ct. 1968); McGlasson Builders, Inc. v.Tompkins, _ Misc._, 203 N.Y.S.2d 633 (Sup. Ct., West. Co., 1960). In the case at bar, it isundisputed that there are pre-existing homes on Whittier Road, and that the one-family structureproposed by KDJ would merely be in addition to those that already exist in the area. In fact, thePetitioners admitted in their original Order To Show Cause dated March 31, 2000 that their ownproperty has access through Whittier Road and would face the structure to be built by KDJ. (See,Verified Petition dated March 30, 2000, para. 10). Moreover, the ZBA found in its Decision filedMay 9, 2000 that adequate room exists on Whittier Road for access by emergency vehicles.Accordingly, the ZBA's consideration of road issues, though not necessary under Town Law280-a (1) (c), nevertheless addressed the statutory purpose and intent of§280-a.

The Petitioners also claim that KDJ would have to prove ownership over Whittier Road inorder to properly receive a building permit to build thereon. This argument has already beenrejected by the Court in its June 15, 2000 Decision and Order which determined, inler cilui, thatKDJ has a valid surface easement over Whittier Road. Thus, assuming argiiendo that a varianceunder §280-a was required, KDJ's lack of ownership ofWhittier Road would not preclude theissuance of a variance. See, 1996 Practice Commentaries to Town Law §280-a (3). As explainedby Terry Rice, Esq. in the Practice Commentaries regarding a 1996 amendment to §280-a (3),relief under §280-a may be warranted if access to and from a structure can be safely provided byan easement. There is no longer a requirement that an applicant establish "practical difficulty orunnecessary hardship." Therefore, contrary to Petitioners' contention, where access to astructure is by easement, there does not have to first be a Town-established open developmentarea under §280-a (4) before a building permit may be issued.

The Seventh Claim seeking an injunction and an Order compelling KDJ to demolish thestructure and to restore the property to its original condition is barred by the doctrine of resjudicata, in that this Court has already denied Petitioners' request for injuncti\'e relief.
The remaining Eighth, Ninth and Tenth Claims seeking declaratory and monetar}' reliefagainst the Town and KDJ are denied for all the reasons set forth above and for the reasons setforth in this Court's Decision and Order dated June 15, 2000.

Accordingly, it is hereby ORDERED that the Article 78 Petition is denied in its entirety.It is further

ORDERED, that the municipal Respondents' motion to dismiss is granted. It is further
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ORDERED, that KDJ's cross-motion to dismiss the Petition and cancel Petitioners'notice(s) of pendency is granted. The further request that the Court set an amount ofundertaking to be posted by KDJ is now moot.

Dated: July 11,2000
New City, New York

7

HON7MARK C. DILLOKJ.S.C.
TO: JOSEPH H. ADAMS, ESQ.

Attorney for Petitioners Dawn Finn and Steven Finn
53 Burd Street
Nyack,NY 10956

JAMES K. RILEY, ESQ.
TOWN ATTORNEY OF ORANGETOWN
Attorney for Municipal Respondents
26 Orangeburg Road
Orangeburg, NY 10962

DONALD TIRSCHWELL, ESQ.
Attorney for Respondent KDJ Realty, Inc.
108 New Hempstead Road
New City, NY 10956

ELIZABETH TRIFARI
327 Mullock Road
Middletown,NY 10940

KATHLEEN HAGAN
100 Billwood Drive
Monroe,NY 10950

-6-



Underground

Gas Service

BRAD
LEY H

ILL RO
AD

A.K.A. BRAD
LEY PARKW

AY

WHITTIER ROAD

N.Y.S ROUTE 303

CENTER LINE OF

BRADLEY HILL ROW

CENTERLINE OF
WHITTIER ROAD ROW

DESIGNATED STREET

LINE (TYP.)

EXIST. FENCE
T.B.R.

EXIST. CONC.
PAD T.B.R.

EXIST. SHED
T.B.R.

EXIST. SHED
T.B.R.

EXIST. EDGE OF
PAVEMENT

EXIST. EDGE OF
PAVEMENT

CENTERLINE OF NYS
ROUTE 303 ROW

EXIST. DWELLING AND
APPURTENANCES TO
REMAIN

EXIST. EDGE OF
PAVEMENT

POTENTIAL ± 1,950 SF
SINGLE-FAMILY DWELLING

FFE: 161.50
(SHOWN FOR CONCEPTUAL

PURPOSES ONLY)

ZONE
BOUNDARY

EXIST. ±1,614 SF
SINGLE-FAMILY

DWELLING
(TO REMAIN)

FFE: 158.70

PROP. IRON PIN

EX GRADE: 142.13

PROP. IRON PIN
EX GRADE: 144.07

PROP. IRON PIN

PROP. IRON PIN
EX GRADE: 161.20

PROP. IRON PIN
EX GRADE: 159.89

PROP. IRON PIN
EX GRADE: 157.30

PROP. IRON PIN

EXIST FIRE HYDRANT

EXIST. CLEANOUT
(TYP.)

EXISTING UNDERGROUND
SEWER LATERAL (TO REMAIN)

EXIST.SEWER MANHOLE
RIM: 140.90

(COULD NOT OPEN)

APPROX. LOCATION OF

EXISTING GAS SERVICE

UNDERGROUND WATER
LINE (AS PER MARKOUT)

APPROX. LOCATION OF

EXISTING UNDERGROUND
WATER SERVICE

PROPOSED GRADING
SHOWN FOR

CONCEPTUAL

PURPOSES ONLY.
(TYP.)

POTENTIAL DRIVEWAY LOCATION

POTENTIAL ± 1,950 SF

SINGLE-FAMILY DWELLING

FFE: 147.50

(SHOWN FOR CONCEPTUAL

PURPOSES ONLY)

W

S
S

S
S

PROP. SANITARY SEWER LATERAL TO

CONNECT TO EXISTING SEWER
WITHIN NYS ROUTE 303 ROW

(SHOWN FOR CONCEPTUAL
PURPOSES ONLY)

POTENTIAL WATER SERVICE CONNECTION
TO EXISTING WATER MAIN WITHIN

BRADLEY HILL ROAD (SHOWN FOR
CONCEPTUAL PURPOSES ONLY).

PROP. SANITARY SEWER LATERAL TO
CONNECT TO EXISTING SEWER

WITHIN NYS ROUTE 303 ROW
(SHOWN FOR CONCEPTUAL

PURPOSES ONLY)

W

POTENTIAL WATER SERVICE

CONNECTION TO EXISTING WATER
MAIN WITHIN BRADLEY HILL ROAD

(SHOWN FOR CONCEPTUAL
PURPOSES ONLY).

50'. FY SETBACK

50'. FY SETBACK

50'. FY SETBACK

5
0
'. FY

 SE
T

B
A

C
K

50'. FY SETBACK

30'. SY SETBACK

3
0
'. 

SY
 S

E
T

B
A

C
K

3
0
'. 

SY
 S

E
T

B
A

C
K

5
0
'. 

R
Y

 S
E
T

B
A

C
K

30'. SY SETBACK

50'. FY SETBACK

5
0
'. 

R
Y

 S
E
T

B
A

C
K

3
1
.5

3
'

5
8
.5

6
'

63
.88

'

140.21'

41.78'
43.19'

2
5
'

35'

5
2
.2

'

5
7
.7

4
'

50.26'

1
4
3
.9

8
'

43.56'

25'

2
7
3
.2

6
'

4
7
.3

1
'

1
2
'

4
0
'

2
0
'

18
.3
2'

POTENTIAL DRIVEWAY

LOCATION

12'

S

S

PIQ

N S

E

W

NORTH

30 30 60

SCALE : 1" = 30'

0 PLOT PLAN

1

TABLE OF BULK REQUIREMENTS
ZONE: R-40 DISTRICT (SINGLE-FAMILY)

ITEM REQUIRED EXISTING PROP. LOT 1 PROP. LOT 2 PROP. LOT 3 COMPLIES

MIN. LOT AREA* 40,000 S.F.

TOTAL  = 143,191 SF R-40 = 128,426

SF
LO = 14,765 SF

TOTAL  = 57,134 SF

R-40 = 42,369 SF
LO = 14,765 SF

41,445 SF 44,612 SF YES

MIN. LOT WIDTH 150' 300' 150' 150' 154.33' YES

MIN. STREET FRONTAGE** 100' 1,261'
150.00' (WHITTIER ROAD)

150.17' (N.Y.S ROUTE 303)

150.00' (WHITTIER ROAD)

240.23' (BRADLEY HILL ROAD)

128.49' (BRADLEY HILL ROAD)

348.54' (N.Y.S ROUTE 303)
YES

FRONT YARD SETBACK 50'
43.56' (ENC) (BRADLEY HILL ROAD)

47.31' (ENC) (WHITTIER ROAD)
57.74'

43.56' (V) (BRADLEY HILL ROAD)
47.31' (V) (WHITTIER ROAD) 63.88' NO (V)

SIDE YARD SETBACK 30' 143.98' 41.78' 143.98' 31.53' YES

TOTAL SIDE SETBACK 80' N/A 84.97' N/A N/A YES

REAR YARD SETBACK 50' 50.42' N/A 50.00' 140.21' YES

FAR 0.15 0.039 0.046* 0.039 0.034 YES
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Architecture, Landscape Architecture,Surveying, CT P.C.Engineering& Design,

UNAUTHORIZED ALTERATION OR ADDITION TO A SURVEY OR ENGINEERING MAP BEARING A LICENSED LAND SURVEYOR OR PROFESSIONAL ENGINEER IS A VIOLATION OF SECTION 7209, SUB-DIVISION 2, OF THE NEW YORK STATE EDUCATION LAW.ONLY MAPS WITH THE LAND SURVEYOR OR PROFESSIONAL ENGINEER'S SEAL ARE GENUINE TRUE AND CORRECT COPIES OF THE LAND SURVEYOR OR PROFESSIONAL ENGINEER’S ORIGINAL WORK AND OPINION.
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PRELIMINARY PLOT PLAN
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SECTION 65.18
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LOT 13
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WOODCLIFF LAKE
300 Tice Boulevard

Suite 101
Woodcliff Lake, NJ 07677

845.352.0411
COLLIERS ENGINEERING & DESIGN, INC. DOING

BUSINESS AS MASER CONSULTING

Doing Business as

GENERAL NOTES
1. LOT AREA OF  TOTAL TRACT IS +/- 143,312 SF (±3.29 ACRES).

EXISTING LOT IS PROPOSED TO BE SUBDIVIDED INTO 3 NEW LOTS:
PROPOSED LOT 1 (57,134 SF)
PROPOSED LOT 2 (41,445 SF)

PROPOSED LOT 3 (44,612 SF)

2. ZONE - R-40 DISTRICT (SINGLE-FAMILY) & LO DISTRICT

3. EXISTING USE: SINGLE-FAMILY DETACHED RESIDENCE

4. PROPOSED USE: SINGLE-FAMILY DETACHED RESIDENCE

5. ENGINEER: COLLIERS ENGINEERING & DESIGN, CT, P.C.

             300 TICE BOULEVARD
             SUITE 101

             WOODCLIFF LAKE, NJ 07677

SURVEYOR: EDWARD T. GANNON, P.L.S.
CHERRY HILL ROAD

BLOOMING GROVE, NY 10914

6. EXISTING BOUNDARY AND LOCATION INFORMATION SHOWN HEREON IS

BASED ON A SURVEY ENTITLED "PRELIMINARY 3 LOT SUBDIVISION FOR STEVEN
FINN", PREPARED BY EDWARD T. GANNON, P.L.S., DATED MAY 30, 2024.

7. FACILITIES FOR ELECTRIC AND TELEPHONE SERVICE SHALL BE INSTALLED

UNDERGROUND.

8. NO BUILDING PERMIT WILL BE ISSUED UNTIL SEWAGE DISPOSAL

ARRANGEMENTS HAVE BEEN APPROVED BY THE ROCKLAND COUNTY HEALTH
DEPARTMENT AND AND/OR THE TOWN OF ORANGETOWN.

9. PROPOSED SINGLE FAMILY RESIDENCES, SITE GRADING, AND UTILITIES ARE

SHOWN ON THIS PLAN FOR CONCEPTUAL PURPOSES ONLY. THIS IS INTENDED
TO DEMONSTRATE THAT THE PROPOSED LOTS ARE SUITABLE FOR

DEVELOPMENT. FUTURE DEVELOPMENT ON THIS SITE BY THE CURRENT OR
FUTURE OWNERS WILL REQUIRE APPROVAL FROM THE TOWN OF
ORANGETOWN PLANNING BOARD AND ACABOR. DETAILED SITE PLAN DESIGN

WILL BE PREPARED AS PART OF ANY FUTURE SITE PLAN APPLICATION.

*LOT 1 IS BASED ON THE PORTION OF THE LOT LOCATED IN THE R-40 ZONE AND THE ADDITIONAL LOT AREA IN THE LO ZONE IS NOT TO BE USED WHEN 

DETERMINING FAR FOR THE PROPOSED DWELLING.
(V)- VARIANCE REQUIRED
(ENC) - EXISTING NON-CONFORMITY

**PROPOSED LOT 1 REQUIRES A VARIANCE FROM NEW YORK STATE LAW SECTION 280-a (STREET FRONTAGE)

DISTRICTS
SCHOOL DISTRICT SOUTH ORANGETOWN GENERAL SCHOOL DISTRICT 1
FIRE DISTRICT BLAUVELT

WATER DISTRICT VEOLIA NY
SEWER DISTRICT ORANGETOWN SEWER DISTRICT

LIGHTING DISTRICT TOWN OF ORANGETOWN

500 500 1000

SCALE : 1" = 500'

0

VICINITY MAP
SOURCE: GOOGLE EARTH

LEGEND

ALL FUTURE DEVELOPMENT OF THIS PROPERTY SOUGHT BY THE CURRENT AND
ALL FUTURE OWNERS SHALL REQUIRE APPROVAL FROM THE TOWN OF

ORANGETOWN PLANNING BOARD AND ACABOR PRIOR TO THE
ISSUANCE OF A BUILDING PERMIT OR ANY OTHER APPROVALS

W W

S S

Jesse Barrett Cokeley
NEW YORK LICENSED PROFESSIONAL ENGINEER

LICENSE NUMBER: 090987-01
COLLIERS ENGINEERING & DESIGN CT, P.C.

N.Y. C.O.A #: 0017609
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